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Payment of Personal Debt to Bank with Trust 
Funds 


A bank which permits a trustee to pay a personal debt to 
the bank with funds which the bank knows to be trust funds 
will be liable for the amount and for all other amounts subse- 
quently misappropriated by the trustee. This is the holding 
of the New York Supreme Court, Kings County, in the case 
of Grace v. Corn Exchange Bank Trust Co., 14 N. Y. Supp. 
(2d) 400. 

In this case it appeared that one Kittredge was acting as 
trustee of a trust created by a will. The beneficiary was the tes- 
tator’s daughter, seven years old at the time of his death. The 
assets of the estate turned over to the trustee inventoried at 
$443,776.14. The trustee’s account as trustee was carried in the 
defendant bank in which he also maintained a personal account 
and the account of a corporation, Tompkins & Bevers, Inc., in 
which he was interested. On Nov. 14, 1930, Tompkins & Bevers, 
Inc., had a deposit in the bank amounting to $435.57. The 
bank held the corporation’s note, indorsed by Kittredge per- 
sonally, on which there was then unpaid $85,000. The bank 
demanded a reduction payment. Kittredge, the trustee, there- 
upon drew a check for $6,000 against the trust account, pay- 
able to his own order and deposited it in his personal account 
which, at the time, showed a balance of $57.18. He then drew 
a check against his personal account for $5,000, payable to 
Tompkins & Bevers, Inc., and deposited it to the credit of that 
company. A check for $5,000 was then drawn against the cor- 
porate account, payable to the order of the bank, and it was 
delivered to the bank on account of the $85,000 note. It was 
__NOTE—For similar decisions see Banking Law Journal Digest (Fifth 


Edition) §417. 
743 























744 THE BANKING LAW JOURNAL 
held that the bank was liable to the trust estate for this amount 
and for all later defalcations, aggregating $235,526.28. 

There is nothing novel about this decision. The same ques- 
tion has been before the courts a number of times and each time, 
where it has appeared that the bank has permitted a trustee to 
settle his personal debt to the bank by paying trust funds to 
the bank, the bank has been held liable. It appeared that the 
bank had a rule requiring machine operators and tellers to 
report to their superiors the names of officers of corporations 
drawing checks on corporation accounts to their personal order. 
There was no rule, however, requiring subordinates to report 
trustees or executors drawing checks on a trust account to their 
personal order. Obviously, this would be a good rule for any 
bank to adopt and strictly enforce. The following paragraphs 
are quoted from the court’s opinion: 


The mere acceptance by the defendant of trust funds for deposit 
to his personal account—the checks of September 11, 1930, for 
$5,000, September 26, 1930, for $2,000 and October 21, 1930, for 
$3,000—did not affect their character as trust funds which remained 
equitably assets of the trust estate. At this point there was no lia- 
bility imposed on the bank, for, on the record here, it was then justified 
in assuming Kittredge would apply these funds to the purposes of the 
trust. 

But beginning with the transaction of November 14, 1930, when 
Kittredge drew a check for $6,000 on the trust account to his own 
order and deposited it in his personal account for the purpose of pay- 
ing to the bank part of the $85,000 indebtedness of his Tompkins & 
Bevers, Inc., the bank was informed that Kittredge was depositing in, 
and building up, his personal account thru checks drawn by him on 
the trust account. This and the later transactions charged the bank 
with notice that the trust funds so transferred to his personal account 
were being used to meet the bank’s demand for payments to reduce his 
personal, and his corporation’s, loans to it—to pay interest on his 
loans—to make good overdrafts on his personal account, and to pay 
his living and other expenses. The trust funds so diverted were practi- 
cally all thus consumed by checks on accounts in this branch of the 
defendant bank. 

The bank was alert to keep its loans to Kittredge and his companies 
amply secured, as evidenced by its demands for more endorsers, for 
reduction payments, for additional collateral and for interest on the 
obligations. It also noted overdrafts mechanically and manually and 
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saw to it that they were promptly made good. It examined and in- 
spected all deposit slips and all checks deposited and drawn, for dates, 
amounts, names of payees, name and signature of payor and correct 
endorsements. 

The diversion of $6,000 on November 14, 1930, was one which 
plainly routed trust funds in the bank to Kittredge’s personal account 
in the same bank, and immediately to the same bank in payment of 
Kittredge’s direct or contingent liability to it. Thus, the bank ac- 
quired an advantage and benefit direct thru the diversion and also 
acquired knowledge of what was going on. This applies to the many 
other transactions thereafter, where it quickly received and diverted 
funds to pay on account of loans, for interest, or to make good over- 
drafts; also to the withdrawal of large sums from the trust account 
by Kittredge, transferred to his personal account for plainly personal 
reasons. 

The same employees kept and supervised both the personal and 
trust accounts under “K”, 

Under the authority of Bischoff v. Yorkville Bank, 218 N. Y. 106, 
112 N. E. 759, L. R. A. 1916F, 1059, and cases there cited, this 
Court holds: 

That, inasmuch as the defendant knew that the credits to Kit- 
tredge’s personal account created by the proceeds of the checks were 
of a fiduciary character and were so owned by the Trustee, it had not 
the right to participate in the diversion of them from the trust estate 
or from the proper purposes under the Will, a copy of which it had 
required Kittredge to file with it, when he opened the trust account. 

Its participation in a diversion of them resulted from it (a) acquir- 
ing an advantage or benefit directly or thru or from the diversion, 
and (b) joining in a diversion in which it was not interested, with 
actual notice or knowledge that the diversion was intended or was 
being executed and thereby becoming privy to it. 

On November 14, 1930, thru the transactions of that date, the 
bank knew, or should have known, that Kittredge had appropriated 
$6,000 of the trust funds for his private benefit. The presumption 
that he would apply the moneys to their proper purposes ceased to 
exist. There was absolute proof in the possession of the defendant to 
the contrary. It had knowledge of such facts as would reasonably 
cause its employees to think and believe that Kittredge was using the 
moneys of the Trustee for his individual advantage and purposes, 
thru a method or system by which thereafter the substantial part 
of this trust estate was converted and embezzled. 

Having such knowledge, it was under the duty to make reasonable 
inquiry and endeavor to prevent a diversion. Having such knowledge, 
it was charged by the law to take the reasonable steps or action 
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essential to keep it from paying to Kittredge, as his own, the moneys 
which were not his and were the Trustee’s—and was bound by the 
information which it could have obtained if inquiry on its part had 
been pushed. It apparently did nothing, and by paying, under the 
facts here disclosed, the subsequent checks of Kittredge, became privy 
to the misapplication. 

The bank officials say that in this branch a comparatively large 
volume of business was handled daily by a few modern business ma- 
chines operated by a minimum number of employees. 

There was no rule requiring subordinates to report Trustees or 
Executors drawing checks on a trust account to their own personal 
order. They did have a regulation requiring machine operators and 
tellers to report to their superiors, officers of corporations drawing 
checks on corporation accounts to their personal order. The Court 
is at a loss to understand how this latter rule could have been enforced, 
if the testimony of the officers as to bank operations is to be relied 
upon. 

They said that, altho checks deposited were carefully examined 
as to date, payee, amount, signature of payor and endorsement on the 
back, each line was examined at a different time and it was unlikely 
that the employees making such inspections would know that Kittredge 
was drawing check after check to his personal order on the trust 
account, and depositing them in his personal account, altho his 
name as payee appeared on every one of the checks less than one inch 
above his signature, under which was printed “Trustee of the Estate 
of David Fox.” Furthermore, each check had printed on the face at 
the end, the following: “Chessman Kittredge, Trustee, 331 Madison 
Avenue.” 

If the testimony is correct, how could they have complied with 
their rule as to checks drawn on corporation accounts to the order of 
individual officers? Such checks were examined the same as Trustee’s 
checks. 

The method of conducting the business was apparently planned to 
keep collateral adequate, see that interest on loans made by the bank 
to depositors was collected when due, have overdrafts promptly made 
good and keep a sharp lookout for bad checks and forged signatures 
and counterfeit money. It seems watchfulness was subordinated to 
economy; that the emphasis was upon volume and the reliance upon 
the machines with the number of employees too few. Apparently no 
defense was set up against a depositor who transferred via many 
checks, month after month for over five years, thousands of dollars 
of trust funds to his personal account and then, by check on his per- 
sonal account, withdrew said funds for his private purposes—all in 
the same branch bank. Tho this was done boldly and openly, the bank 
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contends it was unaware of what was going on until the death, by 
suicide, of this bankrupt trustee. Only then, the bank claims, did it 
learn that the cash and securities in the trust set up by the decedent 
for the protection of his child had been practically exhausted. She had 
received, monthly, part of what should have been the income; an 
amount equal to about half the principal had been misappropriated 
as outlined and the other half by selling the estate’s bonds thru other 
agencies. 

Among other things, the defendant urges that the rule expressed 
in the Bischoff case has been questioned and criticized by the Courts 
of other States, text writers, and professors of law, including Professor 
Scott of Harvard Law School in his recent work “Scott on Trusts” 
soon to be published, wherein it is stated that the decision in Allen v. 
Puritan Trust Company, 211 Mass. 409, 97 N. E. 916, L. R. A. 
1915C, 518, holding that the bank’s liability is limited to the amount 
of the checks used in discharging the depositor’s individual liability 
to the bank, is preferable to the New York rule. 

However, such arguments are of no avail, as this Court is bound 
by the pronouncement of the Court of Appeals, and the defendant 
much pay to the plaintiffs the moneys of the trust estate which Kit- 
tredge diverted on and after November 14, 1930, when knowledge of 
the misapplication was plainly brought home to it. 

The 143 checks drawn on and after November 11, 1930 

and so converted, total.......cccscccccccccccsccces $232,825. 
Amount received by the bank on the redemption of the 4 

J. H. Newberry & Co. $1,000 bonds, converted in 1932 


and deposited with the bank as security for personal 
loans, amounted tO.........eeeereeeceerceereeveees 4,080. 





The plaintiff is entitled to judgment for the total of these 
MUTI, aes 07s asks 504010 9'.6:4'4e'5 se SW DAiAe 6 4/5 niece eiaiers $236,905. 
with interest thereon at 6% from the respective dates of 
misappropriation 
Less: 
The payment for trust purposes and for the bene- 
ficiary and the transfers from the personal bank 


account to the trust account............++.e0-. 1,379.72 
with interest thereon from respective dates of 
transfer ee 
Defendant’s net liability for cash embezzlement..... $235,526.28 


subject to interest adjustments heretofore mentioned. 


Plaintiff’s claim for stock losses totalling $138,978.80, the loss to 
the estate caused by Kittredge’s sale of said securities at sacrifice 
prices, when there was no need for making said sales except to mis- 
appropriate and embezzle the funds, is disallowed. These losses re- 
sulted solely from the Trustee’s misconduct, and none of the sales were 
made to, or thru, the defendant bank. Insofar as this record dis- 
closes, it had no knowledge of them. 
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The claim for $4,080, the amount paid to the bank in redemption 
of the Newberry bonds hereinbefore allowed, rests upon an entirely 
different basis. There is no dispute that the bonds were trust property 
and the plaintiffs have clearly traced the proceeds of their redemption 
in the assets now held by the bank for the credit of Kittredge. 


Money Stolen in Holdup While Being Deposited 


Where money is deposited in a bank, it becomes the prop- 
erty of the bank and the bank becomes the depositor’s debtor. 
Title does not pass to the bank, however, until the deposit 
transaction is complete. If anything remains to be done by 
the bank teller, such as inspecting or counting the money, title 
remains in the depositor and, if the money is stolen in a holdup 
before the deposit is complete, the loss is on the depositor and 
not on the bank. This was decided by the Springfield, Mis- 
souri, Court of Appeals in the case of United States v. Holt, 
131 S. W. Rep. (2d) 59. 

It appeared that the postmaster at Campbell, Missouri, 
made it a practice to go to the First State Bank of Campbell 
each day with the post office receipts, deposit them and receive 
in return a draft for the amount payable to the postmaster at 
St. Louis. On one of these occasions, he handed $802.30 in 
bills and silver to the bookkeeper at the teller’s window. Before 
the bookkeeper had completed counting the money, two armed 
men entered the bank and took the money along with other 
money belonging to the bank. Sometime later the bank, without 
having issued the draft to the postmaster or having returned 
the money to him, failed. The United States brought this 
action to have its claim allowed as a preferred claim. The trial 

court held that the United States had no claim, preferred or 
otherwise, against the bank. In affirming this decision the 
Court of Appeals wrote, in part, as follows: 













The second issue to be determined, and the one decisive of this case, 
is the correctness of the court’s ruling in sustaining defendants’ in- 
ptt ad neat te eatin lithe lamest eee. Brenaltnmnscateniane Pampntecrinnncinesm 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §389. 
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struction B, which is as follows: “At the close of plaintiff’s evidence, the 
court finds that upon the pleadings and the evidence the plaintiff is 
not entitled to recover, and that judgment must be entered here in 
favor of the defendant.” In passing upon this question plaintiff is 
given the benefit of all favorable evidence and every reasonable in- 
ference that may be drawn therefrom. 

Plaintiff contends that on November 20, 1933, through its agent, 
William A. Shy, acting postmaster of the Campbell postoffice, it de- 
posited in the First State Bank of Campbell the sum of $802.30. 
Defendant denies that such deposit was made. Usually, a deposit is 
complete when the money passes from the possession of the depositor 
into the hands and into the possession of the agent of the bank, if the 
transaction is performed within the bank and during banking hours. 
Possession on the part of an agent of the bank within the meaning of 
the rule implies acceptance, and it may equally well be said, that a 
deposit is complete when the money is delivered to and accepted by the 
agent of the bank, if within the bank and during banking hours. When 
funds are deposited in a bank as an ordinary deposit the relationship 
of debtor and creditor arises between the bank and depositor, and the 
money deposited becomes the property of the bank. First State Bank 
v. Fidelity National Bank & Trust Co., Mo. Sup., 119 S. W. 2d 348. 
If a deposit has been consummated, and the relationship of debtor and 
creditor created, nothing short of payment on the part of the bank, or 
some act of the depositor himself, will suffice to exonerate it from the 
indebtedness it has assumed. The money in the instant case was de- 
livered to the bank. Had it been accepted? Acceptance presupposes 
the right on the part of the agent to count and determine the amount 
of the money delivered to him, and until acccepted, title to the money 
does not pass. If anything remains to be done in the way of inspecting 
or counting, there is no passing of title. Buschow Lumber Co. v. 
Hines, 206 Mo. App. 681, 229 S. W. 451; Fairbank Co, v. Illinois 
Central Railroad Co., 167 Mo. App. 286, 149 S. W. 1154. 

The evidence upon which plaintiff bases its contention that a deposit 
was made was given by Mr. Shy and Miss Davis (the bank’s book- 
keeper). Mr. Shy testified as follows: 

“It was approximately 3 P. M. It was during the regular banking 
hours. The bank was open for customers. Miss Davis came to wait 
on me, and I presented my memorandum, upon which was written the 
amount of the draft and I simply had placed on the memo the name of 
W. Rufus Jackson as the man to receive the draft. I wouldn’t say 
that I had that on there this particular day, for Miss Davis had writ- 
ten so many that she knew who to send it to, and I handed her the 
memo, together with the bundle of currency and the $2.30 and I stood 
in front of the window watching her count the money, and she counted 
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out the currency and laid it to one side within the bank enclosure, out 
of my sight, and then she looked down at the silver and apparently was 
looking at the silver and my memo when two strange men walked in, 
and I was looking for her to start writing the draft at any second, and 
the men came in and staged a hold-up. I had laid the money in the 
window, I guess I pushed it pretty well under it, but it was my custom 
to push it under to her. She had counted it, and put it to one side. 
She moved it out of my vision where I couldn’t see it. She was behind 
the cage, which was an ordinary cage with bars running up, and a little 
ledge on which to place the money. I don’t recall whether I put the 
silver all the way in. I think I did, but I remember that when one of 
the robbers came by, this silver was well inside. There were two rob- 
bers. They entered the bank, at the main door, and the first one came 
walking rapidly back toward where Miss Davis and I were transacting 
our business, and the other one stepped slightly to the right of the 
door and stopped, and then it seems, as I recall, that both of them at 
the same time pulled guns, and said, “This is a hold-up.’ ” 

Miss Lula Davis testified in this regard as follows: 

“T recall the happenings of the day of November 20, 1933, at the 
time Mr. Shy came in. As usual I waited on Mr. Shy through the 
window. He had placed the money inside the bars and I was counting 
it and I counted the currency and had it stacked to my right, but I 
had not yet got to the silver. He said he had two dollars and 30 some- 
thing. I had not yet counted the silver. Mr. Shy had placed the 
money through the window. From the ledge outside he placed it inside. 

The robbers were in the back before I knew afything about 
them or hearing their orders, but I had not touched the silver when 
they walked to the window. One of the robbers came in the back. The 
one who came inside the cage took the money. 

*Q. Miss Davis, when money is brought in the bank i in an amount 
as large as $800, such as Mr. Shy brought in on this occasion, was it 
customary for you to count it once or more than once? A. Ordi- 
narily more than once. 

“Q. Why was that done? A. Well, to verify the account. 
Naturally we would feel like we were surer. 

*Q. You say you had counted the paper money and placed it in 
separate $100 piles or divisions? A. Yes, sir. 

“Q. Was it necessary for you to count that again, according to 
your custom, or had it been counted twice? A. No, it hadn’t been 
counted twice and ordinarily I would have counted it again. 

“Q. When you discovered the robbers you had counted the cur- 
rency once but not the silver at all? A. No, sir. 

“Q. And in accepting it by the bank it would have been necessary 
to count the currency again and twice the silver? A. Yes, sir. 
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“Q. You wouldn’t act in that capacity without counting the 
money and being sure how much it was, would you? A. No, sir. 

“Q. It was never the custom to accept money without counting 
it, was it? A. Certainly not.” 

The italicized portions of Mr. Shy’s testimony do not bear out 
plaintiff’s contention that he testified all the money had been counted. 
In the first instance, he testified that Miss Davis counted out the cur- 
rency and laid it to one side out of his sight. Then she was looking 
at the silver (not counting) and his memorandum when two strange 
men walked in. When he later said that she:had counted #¢ and put it 
to one side out of his vision, the only reasonable inference we can draw 
from this statement, when coupled with the former statement, is that 
he was referring to the currency and not including the coin. This 
inference is further strengthened by his statement that he remembered 
that when one of the robbers came by, the silver was well inside. Obvi- 
ously, the coin was never out of Mr. Shy’s sight, and had not been 
counted. There is no uncertainty about the testimony of Miss Davis. 
She not only testified that she had not counted all the money, but that 
she had never touched the silver and that the custom was to count 
large sums of money, such as the one in question, twice. All the testi- 
mony shows that the currency had been counted only once, and there 
is no testimony that the silver was ever counted, but to the contrary. 
It is therefore our conclusion that the facts do not bring the trans- 
action within the rule above stated. The money was not within the 
possession of the agent of the bank in the sense that the rule implies 
when the transaction between Mr. Shy and Miss Davis was intercepted 
by the hold-up. It had not been accepted. A deposit had not been made. 

We have not been supplied with a precedent, and have been unable 
to find one. In the case of Bassett, Bank Commissioner v. City Bank & 
Trust Company, 115 Conn. 1, 160 A. 60, 71, 81 A. L. R. 1488, the 
court said: ‘The deposit is made when the cash is handed to the teller 
with the customary deposit slip, and by him placed in his drawer with 
other funds of the bank. The rights of the parties are then fixed.” 
While we are not passing on the point of whether or not it is necessary 
to complete a deposit that the cash be placed in the teller’s drawer with 
other funds of the bank, yet this case indicates that something else 
must be done other than merely handing the money to the teller with 
the customary deposit slip. | 

Plaintiff relies on the case of First National Bank v. Josefoff, 57 
Ind. App. 320, 105 N. E. 175, 178, which we do not think is in point. 

There the bank had placed a clerk, Mr. Picar, at a desk near a window 
and inside a part of the bank screened from the public and this clerk 
received during banking hours a deposit and informed the depositor 
who was not able to read or speak the English language that the bank 
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was good for it. The clerk did not turn the money over to the bank, 
In that case the court said: “Even though it be conceded that the 
bank was not at fault with reference to the transaction in question, 
and that the appellee was also blameless, and that the loss was occa- 
sioned solely through the fault and misconduct of Picar, still the bank 
was responsible for Picar being placed in a situation where he was 
enabled to perpetrate the fraud. It is well settled that, where one of 
two innocent parties must suffer loss through the wrongful act of a 
third person, the loss must fall upon the one who placed such third 
party in a position by means of which he was enabled to commit the 
wrong which occasioned the loss.” In the case before us both parties 
are blameless, and so far as the record shows, neither party is respon- 
sible for the robbers staging the hold-up. 

It is our conclusion that the trial court committed no error in 
sustaining the demurrer to the evidence. The judgment should be 
affirmed. It is so ordered. 


Bank Liable in Collecting Fictitious Payee Drafts 


An agent of an indemnity company, authorized to draw 
drafts on the company, wrongfully issued, drafts payable to 
persons who had no claim against the company. He forged 
the payees’ indorsements and deposited the drafts in his 
personal account in the defendant bank. The defendant bank 
indorsed the checks and collected them. It was held that, while 
the checks were payable to fictitious persons, and, therefore, in 
effect, payable to bearer, the defendant bank was liable for the 
amount of the drafts because of its negligence. It should have 
known from the form of the drafts that the agent had no right 
to deposit them in his personal account. This was decided by 
the Court of Appeals of Ohio, Hartford Accident & Indem- 
nity Co. v. First National Bank, 22 N. E. Rep. (2d) 517. 

The court pointed out that drafts payable to the policy- 
holders of an insurance company, such as these were, would 
not, in ordinary circumstances, be in the possession of the insur- 
ance company, or of its agent, after they had been indorsed 
by the payee. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §587. 
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“Would a reasonably prudent banker,” said the court, 
“under such circumstances accept such drafts and pay the 
amounts to the agent? Was the defendant negligent in that 
respect? Should it have indorsed its guaranty upon them 
under the legend showing that the drawee insisted upon the 
personal indorsement of the payee? And was the plaintiff 
justified in paying, believing that the payee had indorsed them, 
and did the defendant contribute to that belief by its conduct?” 
The following paragraphs are quoted from the court’s 


opinion: 


While the instrumentalities used by Smith (the agent) were nego- 
tiable, this action is not one based upon the law peculiar to such instru- 
ments. It is an action based upon the assertion that the plaintiff paid 
the money under a mistake of fact, and that the defendant received it 
from the plaintiff under such circumstances that in equity and good 
conscience it cannot be retained and, therefore, the law implies a 
promise to repay it. It is true that the plaintiff also asserts liability 
upon the endorsements as contracts under the Negotiable Instruments 
Act, Gen. Code, § 8106 et seq., but we are of the opinion that such 
contracts (disregarding for the time being the terms of express war- 
ranty endorsed thereon) did not, under that act, include a warranty 
of the genuineness of the payees’ signatures as endorsers. Undoubt- 
edly, in the view of the criminal law, these signatures were forgeries, 
and, undoubtedly, as between Smith and his principal, the latter, upon 
discovery, could so denounce them. But as to the drawer-drawee of 
these drafts, the knowledge, intent, and purposes of its agent in draw- 
inig them must be imputed to it. By Section 8114, General Code, it is 
provided that: 

“The instrument is payable to bearer: 

“3. When it is payable to the order of a Sehitions or non-existing 
peison, and such fact was known to the person making it so payable.” 

There were persons having the names of these payees, but Smith 
never intended the drafts for them. Their names were chosen solely 
because they fitted into his plan to deceive and defraud his principal. 
Under such circumstances, had these been drafts of the usual form it 
could be claimed upon formidable authority that they were fictitious 
so far as transferees of the drafts without knowledge were concerned. 
Phillips Recr, v. Mercantile Natl. Bank of City of New York, 140 
N. Y. 556, 35 N. E. 982, 23 L. R. A. 584, 37 Am. St. Rep. 596; 
Bartlett v. First Natl. Bank of Chicago, 247 Ill. 490, 93 N. E. 337; 
Mueller & Martin v. Liberty Insurance Co., 187 Ky. 44, 218 S. W. 
465; United States Cold Storage Co. v. Central Mfg. District Bank, 
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343 Ill. 503, 175 N. E. 825, 74 A. L. R. 811. However, this case does 
not require a decision upon that point. 

Further reference to the law peculiar to negotiable instruments 
would not be helpful in reaching a conclusion in this case. 

The plaintiff also contends that the endorsement “All prior en- 
dorsements guaranteed” constitutes an express contract upon which 
the defendant is liable. It is not necessary to pass upon this conten- 
tion in order to reach a decision between the parties. 

It should be said that no one has contended that Smith had author- 
ity from his principal to endorse the names of payees. That would 
make it a party to a forgery. In signing the payees’ names, he did 
not pretend to act for them. The representation was that they had 
acted for themselves. And in his dealing with the defendant he acted 
for himself as owner of the drafts and not on behalf of anyone else. 
There can, therefore, be no question of ratification of his acts by the 
payees, or The Phoenix Indemnity Company. None is claimed. 

Three cases recently decided by this court are relied upon as having 
some resemblance to this case. They are: Central Trust Co. of 
Cincinnati v. Eureka-Security Fire & Marine Ins. Co., 50 Ohio App. 
308, 198 N. E. 62; Central Trust Co. v. Backsman, 50 Ohio App. 512, 
198 N. E. 730; and State Planters Bank & Trust Co. v. Fifth-Third 
Union Trust Co., 56 Ohio App. 309, 10 N. E. 2d 935. 

Central Trust Co. v. Eureka-Security Fire & M. Ins. Co., supra, 
was an action by the drawer-drawee of a draft, whose unfaithful agents 
had used the draft as a means of completing a fraudulent plan. The 
distinction between it and the case at bar rests in the fact that the 
fraud had its inception in a transaction prior to the preparation of 
the draft. The same agents had previously induced the drawer- 
drawee, by fraudulent representations, to issue an insurance policy. 
Then later they pretended that a liability had been incurred on this 
policy and the draft was drawn in payment of this ostensible loss to the 
person named in the policy as the insured. The draft was, therefore, 
payable to the person actually intended by both the principal and the 
agent, the only difference being that the former’s intention had been 
induced by this antecedent fraud. There was just one transaction 
involved, that one being the fraudulent insurance policy, whereas in 
the case at bar, there were two transactions, the genuine claims of the 
policy holders and the fictitious ones conceived by the agent. The 
principal had in mind the genuine ones and the agent the fictitious ones. 
The money paid on the draft in Central Trust Co, v. Eureka-Security 
F. & M. Ins. Co., supra, went to the policy holder actually intended by 
the drawer-drawee, albeit that intention was super-induced by the 
fraud of the agent. The money in the case at bar never reached the 
actual person intended by the drawer-drawee. It reached that other 
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person—the real person, Smith, concealed behind the fictitious designa- 
tion. The distinction between the two cases clearly appears from the 
statement in the opinion, 50 Ohio App. at page 313, 198 N. E. at 
page 64: 

“The policy was issued to Clarence Brooks. True, he did not 
exist, or, if he ever did, he had disappeared, and his name was used for 
the purpose of fraud. The proof of claim and loss was filed by Clar- 
ence Brooks. The draft was made payable to Clarence Brooks. . . . 
Unless the use of a fictitious name is a forgery, forgery did not exist 
in this case. E. P. Tally was the real party, but he used in all the 
proceedings the name of ‘Clarence Brooks.’ It would therefore ap- 
pear that the draft was regular.” 

There was also the other defense of laches in that case. 

The case of Central Trust Co. v. Backsman, supra, is readily dis- 
tinguishable. The recovery was by the payee for the conversion of her 
property, to wit, the check. The action in this case is by the drawer- 
drawee, whose relation to the drafts was that of primary debtor. It 
would be a complete confusion of thought to consider a debt property 
for which the debtor could recover upon any theory. 

In State Planters Bank & Trust Co. v. Fifth-Third Union Trust 
Co., supra, the plaintiff was the drawer-drawee, and the issues bear a 
strong resemblance to those in the case at bar. There was in that 
case, however, no general guarantee of all prior endorsements as there 
is in this case, and there were no unusual recitals in the drafts under 
consideration in that case. This court, after pointing out that the 
name written across the back of a negotiable instrument by a person 
presenting it for payment was in no proper sense an endorsement, held 
that the issue between the payer and the recipient of the money must 
be determined upon equitable principles, and if the circumstances show 
that to permit the recipient to retain the money would cause an unjust 
enrichment, the court should compel restitution to the payor. So far 
as the general principle of substantive law is concerned, it is not per- 
ceived that there is any difference between that case and this. The 
chief difference results from the manner of trial and the disposition 
of the case in the trial court. In that case a jury was not waived, and 
the court instructed a verdict for the plaintiff. In the case at bar, a 
jury was waived, and the court found for the plaintiff. In the former 
case, this court reversed the judgment and remanded the cause for a 
new trial, solely because the court erred in instructing a verdict for 
the plaintiff instead of submitting the issue to the jury, as there was 
substantial evidence of negligence on the part of the plaintiff tending 
to prove that it would be inequitable for it to recover the money paid 
by it on the draft. As a jury was waived in the case at bar and the 
trial court found generally for the plaintiff, if there is substantial 
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evidence of facts and circumstances found in the agreed statement of 
facts from which the court could reasonably draw the conclusion that 
it was inequitable for the defendant to retain this money, we cannot 
disturb its findings. 

There is substantial evidence that the defendant was negligent. The 
unusual recitals would or might attract attention of a reasonably 
prudent person. They described the claims that would be satisfied by 
the payments and prominently recited that “When properly endorsed 
on the back hereof, this draft becomes and constitutes a release in 
full.” At the bottom was the statement that “This draft must be 
endorsed in ink and deposited for collection within ten days.” On the 
reverse side was printed in large type “This draft must be endorsed by 
payee personally and such endorsement shall constitute a receipt in 
full of account shown on reverse side. Make all endorsements below.” 
And with all these recitals before it, and with the payees thus identified, 
the defendant forwarded the drafts with the endorsements thereon 
guaranteeing all prior endorsements. 

Now these drafts were presented by Smith, whose name appeared 
as the drawer-drawee agent. He was a depositor of the defendant and, 
ot course, known to its officers. The payees appeared to have endorsed 
these drafts. If so, what right had Smith with them? His possession 
would be anomalous no matter what the wording of the drafts and 
particularly so of drafts phrased as these were. True, he was the 
agent in the drawing of these drafts, but under ordinary circumstances 
neither he nor his principal would have possession of them while in 
circulation after they had been endorsed by the payees. Such posses- 
sion required explanation under these circumstances, but none was 
demanded. 

Would a reasonably prudent banker under such circumstances ac- 
cept such drafts and pay the amounts to the agent? Was the defend- 
ant negligent in that respect? Should it have endorsed its guaranty 
upon them under the legend showing that the drawee insisted upon the 
personal endorsement of the payee? And was the plaintiff justified in 
paying, believing that the payee had endorsed them, and did the de- 
fendant contribute to that belief by its conduct? All these were ques- 
tions to be considered by the trier of the facts in reaching a conclusion 
upon the issue of whether the defendant would be unjustly enriched by 
the retention of this money paid to it. 

It does not seem to us a sufficient answer to all this to say that, 
within the meaning of the Negotiable Instruments Act the drafts were 
payable to fictitious payees, even assuming such to be the legal effect 
of what was done. 

Gruner & Bros. Lumber Co. v. First Natl, Bank, 143 Miss. 454, 
109 So. 274, is similar to this case in that the person guilty of the 
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fraud was in some respects the agent of the plaintiff and the defendant 
had endorsed a guaranty of all prior endorsements upon the draft. 
The court held, as stated in the syllabus: 

“1, Where bank purchases draft indorsed by drawer, and bearing 
ostensible payee’s acknowledgment of its receipt in payment for lum- 
ber, which proves to be a forgery, and bank guarantees all prior in- 
dorsements, bank is liable to drawee for money paid thereon. 

“2. Where agent is employed to buy lumber, with authority rm 
draw draft indorsed by seller for percentage of purchase money, and 
without authority to draw draft otherwise, persons dealing with agent 
are chargeable with notice of extent and scope of agency. 

“3. Where bank purchased draft, and guarantees all prior in- 
dorsements, which included indorsement of drawer and forged indorse- 
ment of payee, and offers it for collection, it cannot complain of failure 
to give notice of forgery promptly on discovery thereof, being bound 
by its contract of guarantee, and chargeable with notice of facts.” 

In First Nat. Bank of Winnsboro v. First Nat. Bank of Quitman, 
Texas, Tex. Com. App., 299 S. W. 856, the court, at page 857, said: 
“Each complaining bank put upon the check, or checks, handled by it, 
this notation, ‘All prior indorsements guaranteed.’ This meant and 
was intended to mean a guaranty of the genuineness of the indorsement 
by payees named in the checks. Without an indorsement purporting 
to be that of the payees, as is manifest, none of these banks would have 
come into possession of the checks, and the loss would not have oc- 
curred. Acceptance of the forged indorsement and putting it in circu- 
lation with a guaranty of integrity (Johnston v. Schnabaum, 86 Ark. 
82, 109 S. W. 1163, 17 L. R. A., N. S., 838, 15 Ann. Cas. 876), 
obviously contributed, if it did not wholly cause, final payment. And 
this of itself, certainly with the aid of other matters discussed by the 
Court of Civil Appeals, is sufficient to entitle the drawee bank to relief. 
Rouvant v. San Antonio Nat. Bank, 63 Tex. 610.” 


EEE 


Investment in National Bank Shares by Trustees 
—Liability as Stockholders 


Where a will creating a trust contains no provision author- 
izing the trustees to invest in non-legal securities, but specifi- 
cally directs the trustees not to sell shares of national bank 
stock owned by the testator, the trustees will be authorized to 
purchase their allotted quota of shares when the capital of the 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §513. 
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bank is increased. This was decided by the United States 
Circuit Court of Appeals, Third Circuit, in Mitchell (defend- 
ant) (St. John’s Orphan Asylum, Intervener) v. Ottinger 
(plaintiff), 105 Fed. Rep. (2d) 334. 

It appeared that James Cleary died in November, 1922, 
leaving a will by which he appointed his widow, Marcella 
Cleary, and. Mitchell and Doyle, as executors and trustees, 
The will created a trust of the residuary estate, the net income 
of which was to be paid to the widow during her lifetime. 
Upon her death, the corpus of the trust was to be sold and the 
proceeds distributed to certain persons and institutions, one of 
which was St. John’s Orphan Asylum, the intervener in the 
case. The will contained no provision authorizing the trustees 
to invest in other than legal securities. It did, however, direct 
the trustees not to sell “my stocks of the Southwestern Na- 
tional Bank of Philadelphia.” At the time of his death, the 
testator owned sixty-three shares in the bank. In the latter 
part of 1928, the bank decided to increase its capital and later 
issued subscription warrants to its stockholders whereby they 
might purchase aliquot portions of additional shares to be 
issued. The trustees exercised their rights under their warrant 
and purchased thirty-two additional shares of the stock, mak- 
ing ninety-five shares in all. The bank subsequently failed and 
an assessment of $9,500 was made by the receiver against the 
trustees. This action was brought against the trustees to en- 
force that assessment and it was held that under 12 U. S. Code, 
§66, the trustees were liable in their fiduciary capacity, the 
reason being that, under the laws of Pennsylvania and the 
circumstances involved, the trustees were acting within their 
fiduciary powers in holding the original shares and purchasing 
the additional shares. The question as to the trustees’ personal 
liability was not passed on by the court. The following para- 
graphs are quoted from the court’s opinion: 
The question presented for our consideration is one of law and is 


whether or not the trustees are liable for an assessment made as we 
have stated under the circumstances of the case at bar. 

It is obvious that the answer to this question must turn upon the 
ascertainment of a fact, viz., whether or not the trustees are holders of 
the thirty-two shares of stock purchased by them after Cleary’s death. 
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The liability of shareholders of the bank for assessment arises 
under the Act of Congress of December 23, 1913, c. 6, § 23, 38 Stat. 
273 (12 U. S. C. A. § 64). See Hulitt c. Ohio Valley National Bank, 
6 Cir., 1387 F. 461; affirmed, 204 U. S. 162, 27 S. Ct. 179, 51 L. Ed. 
423; Ericson v. Slomer, 7 Cir., 94 F. 2d 437; and Keyes v. American 
Life & Accident Ins. Co., D, C., 1 F. Supp. 512. The statute states 
that “The stockholders of every national banking association shall be 
held individually responsible for all contracts, debts, and engagements 
of such association, each to the amount of his stock therein, at the par 
value thereof in addition to the amount invested in such stock i, 
R. S. § 5152 (12 U.S. C. A. § 66) provides that persons holding stock 
as trustees shall not be personally subject to any liability as stock- 
holders, but that estates and funds in their hands shall be so liable. 
The foregoing are the applicable Federal statutes upon this subject. 
It follows therefore that the surviving trustees are liable for the assess- 
ment made upon them if by the law of Pennsylvania the surviving 
trustees are stockholders of the bank as to the thirty-two shares pur- 
chased after Cleary’s death. 

As pointed out by the appellants (trustees), Article III, Sec- 
tion 22,* of the Constitution of the State of Pennsylvania pro- 
hibits the Legislature of that State from passing any statute 
making legal the investment of trust funds in the securities of 
private corporations. Despite this constitutional prohibition, how- 
ever, the General Assembly of Pennsylvania has passed no act 
prohibiting the investment of trust funds in such securities. The 
appellants cite the decision of the Supreme Court of Pennsylvania 
in Commonwealth v. McConnell, 226 Pa. 244, 246, 75 A. 367, 44 
LL. R. A., N. S., 889, citing In re Worrell’s Appeal, 23 Pa. 44, 48, as 
authority for the proposition that in Pennsylvania a guardian or trus- 
tee unless authorized by the deed of trust may not invest in the stock 
of a private corporation at the risk of the cestui que trust and that 
therefore a trustee is prohibited by the law of trusts of Pennsylvania 
from making such an investment. In the cited case, however, it 
appears that a committee for a lunatic invested his ward’s estate in 
the bonds of a private corporation without the authority of the court 
appointing him. The bonds became worthless and the committee was 
held liable personally for the loss to the estate. The cited case stands 
for no broader proposition of law than this. The appellants contend, 
however, that the purchase of the thirty-two shares of stock by the 
trustees was in derogation of public policy of Pennsylvania and was 


*“No act of the General Assembly shall authorize the investment of trust funds 
by ‘executors, administrators, guardians or other trustees, in the bonds or stock of 
any private corporation, and such acts now existing are avoided saving investments 
heretofore made.” Constitution of Pennsylvania, Article III, Sec. 22 (Purdon’s 
Penna. Stats. Ann. Tit. Constitution, page 287). 
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void since it was in effect a diversion of trust funds. They therefore 
deny that the trust estate may now be compelled to suffer further de- 
pletion by reason of the assessment made by the Comptroller. The 
appellants also contend that if the purchase of the stock was not void 
ab initio it was surely voidable, that is to say, void unless and until it 
was ratified by the beneficiaries, an event which did not transpire. All 
the contentions made by the surviving trustees and Marcella Cleary’s 
executor are really one, viz., that it was ultra vires for the trustees 
to purchase the stock and that therefore they lacked the capacity to 
hold the stock after they had purchased it. It follows, therefore, say 
the appellants, that the trustees are not stockholders of the bank. 

As to the lack of the capacity in the trustees to purchase the stock, 
these appellants cite the principle enunciated in cases similar to 
Forrest v. Jack, 294 U. S. 158, 55 S. Ct. 370, 79 L. Ed. 829, 96 
A. L. R. 1457; Pufahl v. Estate of Parks, 299 U. S. 217, 57 S. Ct. 
151, 81 L. Ed. 133; and California National Bank v. Kennedy, 167 
U. S. 862, 17 S. Ct. 831, 42 L. Ed. 198. 

In the Forrest case the Supreme Court held when the administra- 
tion of the estate of a decedent had been brought to a close and the 
law of Utah (R. S. of Utah 1933, 102-9-26), where administration 
was had, did not require the administrator to retain or pay into court 
property or money to cover possible future liability by way of an 
assessment not made when the stock of a national bank was dis- 
tributed to the decedent’s widow, that the estate could not be held 
liable for an assessment. As was stated by Mr. Justice Butler, there 
was nothing to support the allegation of devastavit (waste). 

In the Pufahl case the Supreme Court held that where a receiver 
for a national bank seeks by a suit brought more than one year after 
the granting of letters testamentary to recover a claim based upon a 
stock assessment from the estate of a decedent who had been domiciled 
in Illinois and who had held the shares up to the time of his death, the 
receiver was not entitled to make recovery from assets inventoried 
within one year after the granting of letters testamentary. It also 
appeared that under the law of Illinois (Section 70 of the Illinois 
Administration Act, Smith-Hurd Stats. c. 3, § 71, chapter 3, par. 71, 
Ill. Rev. Stats. 1935) claims against a decedent’s estate not exhibited 
to the probate court within one year from the time of the granting of 
letters, are barred as to property of the deceased which has been in- 
ventoried or accounted for by an executor or administrator. 

The distinction between the two cases cited and that at bar may be 
perceived quickly. In the cited cases there were no estates in existence 
from which the assessments could have been made and the equivalents 
of statutes of limitations barred recovery. These conditions do not 
appertain to the case at bar. 
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In the California National Bank case, the Supreme Court passed 
upon the following state of facts: The national bank acquired shares 
of stock in a state bank not as security for a loan but in the ordinary 
course of business. Both banks became insolvent. Suit was com- 
menced in the state court to adjudge the national bank to be a stock- 
holder in the state bank and as such was responsible to the stock- 
holders of the state bank. ‘The trial court rendered a judgment in 
favor of the stockholders of the state bank. Upon appeal to the 
Supreme Court of California the judgment was affirmed. 101 Cal. 
495, 35 P. 1039, 40 Am. St. Rep. 69. The judgment was reversed, 
however, by the Supreme Court of the United States upon the ground 
that the Federal statutes relative to the creation and existence of 
national banks constituted the measure of authority within which such 
banks may act and that the act of the National Bank of California in 
acquiring the stock of the state bank was a nullity in that it was an 
ultra vires act incapable even of ratification. The decision in this 
case turns really upon the extent of the powers of a national banking 
association as conferred by statutes of the United States. 


In Pottorff v. Dean, D. C., 8 F. Supp. 670, 672, the defendant had 
created a trust for the benefit of her children with the res consisting 
of 571 shares of the El Paso National Bank stock and 31 shares of the 
Albuquerque Bank stock. The El Paso National failed and an assess- 
ment was levied upon its stockholders. The trustees managing the 
estate set up by the defendant turned over in extinguishment of the 
liability of the trust estate the 31 sharse of the Albuquerque bank. 
As, however, the value of those shares was less than the amount of the 
assessment, the receiver brought suit for the balance against the de- 
fendant, the settlor. The court, in giving judgment for the defendant, 
held nothing more than that if stock is held by one who has become 
insolvent, the receiver of a national bank cannot go back in the chain 
of title to fasten liability upon the first solvent prior owner, stating 
that the correct rule is that there shall be a holder “. . . of suf- 
ficient legal capacity to assent to the statutory liability and one who 
has so assented.” This case does not aid the appellant’s contentions. 


In the case of Seabury v. Green, 294 U. S. 165, 55 S. Ct. 373, 79 
L. Ed. 834, 96 A. L. R. 1463, also cited by the appellants, the Supreme 
Court held that a minor, for want of capacity, may not be subject to 
an assessment upon shares of a national bank sought to be distributed 
to him as part of a decedent’s estate. The Court held that the liability 
for the assessment continued in the estate as a stockholder pursuant 
to the provisions of R. S. § 5152 (12 U. S. C. A. § 66). The Supreme 
Court, 294 U.S. at page 168, 55 S. Ct. 373, 79 L. Ed. 834, 96 A. L. R. 
1463, denies the validity of the contention that liability upon the part 
of a stockholder of a national bank may be a creation of state statute 
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or state law. The Court held, however, that the minor could not be 
subject to the assessment because he lacked capacity to hold the stock. 
Capacity was determined in accordance with the law of South Carolina, 

We conclude therefore, in the light of Seabury v. Green, that the 
decision of the Supreme Court of Pennsylvania in Re Darlington’s 
Estate, 245 Pa. 212, 91 A. 486, 488, is a determination in respect to 
the liability of the surviving trustees for the assessment in the case at 
bar. In the cited case, securities held in a trust estate were converted 
by the trustee’s attorney to his own use. The securities so converted 
were bonds of private corporations in which funds of the trust estate 
had been invested. Upon the death of the trustee her account, filed by 
her executors, came before the Orphans’ Court of Chester County for 
audit. The report of the auditor appointed by the Orphans’ Court 
refused credit to the trustee for the securities referred to. Credit had 
been asked by the accountants to the extent of the market value of the 
securities embezzled. The refusal to grant credit upon the part of the 
auditor was placed upon the ground that the securities represented 
investments that the trustee was not authorized by law to have made. 
The Orphans’ Court affirmed the auditor’s report. The Supreme 
Court reversed the decision of that court and allowed credit, stating: 
“Where a trustee mingles the money of the trust estate with his own, 
or invests it in his own name, it may be well held that the use of the 
money was for himself, not for the estate, and, when he is called to 
account, the only answer he may be permitted to make is the produc- 
tion of the funds. This is because he has committed a breach of the 
trust. The law, however, does not forbid or make unlawful an invest- 
ment in securities not of a class expressly authorized by the acts of 
assembly. Where such an investment is made for the trust estate 
there is not a breach of trust, although there may be liability for loss 
by reason of depreciation. The securities in question were purchased 
for, and held by and in the name of, the trust estate, and there was not 
a breach of trust in making the investments.” 

This decision, representing the decision of the highest court of 
Pennsylvania upon the question sub judice, is binding upon us and we 
therefore accept the ruling as applicable to the case at bar as a de- 
termination of the capacity of the trustees to purchase the thiry-two 
shares of stock of The Southwestern National Bank and to hold them. 
As stockholders, the surviving trustees are therefore liable for the 
assessment made by the Comptroller. In stating this conclusion, how- 
ever, we desire to make plain that our ruling relates only to the liability 
of the trustees in their capacity as trustees, as defined by R. S. § 5152, 
and not as individuals. The liability, if any, of the trustees as indi- 
viduals answerable to the trust estate is not before us and we do not 
pass upon it. 
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FRAUDULENT CHECKS NOT COVERED BY 
FORGERY POLICY 






Fitzgibbons Boiler Co., Inc., v. Employers’ Liability Assurance Corp., 
Ltd., United States Circuit Court of Appeals, Second 
Circuit, 105 Fed. Rep. (2d) 893 








A commercial forgery policy insured a corporation against losses 
up to $5,000 through the payment of ‘‘any check . . . or any other 
written promise, order or direction to pay a sum certain in money, 
made or drawn by... or purporting to be made or drawn by’’ 
the corporation or any of its authorized representatives, upon which 
the company’s signature was forged. An assistant treasurer of the 
company issued payment vouchers which did not represent valid 
claims against the company. He drew and signed the checks for 
these claims and obtained the signatures of two other officers which 
were required to validate the checks by representing that the checks 
were for the payment of valid claims. The assistant treasurer con- 
verted the proceeds of the checks to his own use. It was held that 
the checks were not forged within the meaning of the policy and, 
therefore, that the losses were not covered. 



















Appeal from the District Court of the United States for the South- 
ern District of New York. 

Action by the Fitzgibbons Boiler Company, Inc., against the Em- 
ployers’ Liability Assurance Corporation, Limited, to recover the sum 
of $5,000 upon a policy of insurance issued by the defendant to the 
plaintiff and designated as a ‘‘Depositors and/or Commercial Forgery 
Policy, Revised.’’ From an order granting a motion by the defendant 
to dismiss the complaint and from a judgment dismissing the complaint, 
plaintiff appeals. 

Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §713. 
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Wright, Gordon, Zachry & Parlin, of New York City (Paul W. 
Williams and Edward K. Hidalgo, both of New York City, of counsel), 
for appellant. 

Hannon & Evans, of New York City (Jerome T. Nolan, of New 
York City, of counsel), for appellee. 


AUGUSTUS N. HAND, C. J.—The complaint sets forth two causes 
of action to recover the sum of $5,000 upon a policy of insurance issued 
by the defendant to the plaintiff known as a ‘‘Depositors’ and/or Com- 
mercial Forgery Policy, Revised.’’ 

By the policy the defendant agreed during its term to indemnify 
the plaintiff against any losses to an amount not exceeding $5,000 sus- 
tained by the latter through its payment of ‘‘any check ... or any 
other written promise, order or direction to pay a sum certain in money, 
made or drawn by . . . or purporting to be made or drawn by”’ plain- 
tiff or any authorized representative of plaintiff, upon which the sig- 
nature of plaintiff as maker or drawer was forged. 

The first cause of action is to recover upon certain payment vouchers 
which one Anthony T. Miano, an assistant treasurer of the plaintiff 
having general authority to approve vouchers for legitimate transac- 
tions, had issued with intent to defraud the plaintiff and to misappro- 
priate its funds in the amounts designated therein. In this cause of 
action it is alleged that checks were fraudulently drawn pursuant to 
these vouchers without the authority of the plaintiff and paid by the 
banks on which they were drawn. The defendant moved to dismiss this 
eause of action and its motion was properly granted. We can see no 
basis for treating these vouchers as directions for the payment of money 
on which recovery may be had. We think that they were nothing more 
than business memoranda to be followed by the checks on which the 
second cause of action is founded and were only steps leading to the 
delivery of those checks. See Tennant Finance Corp. v. Maryland 
Casualty Co., 7 Cir., 86 F. 2d 789, 790. 

The second cause of action is to recover upon six checks of the plain- 
tiff, five of which are alleged to have been signed by Paul K. Addams 
as assistant secretary and by Anthony T. Miano as assistant treasurer, 
and one by Homer Addams as president. These checks were presented 
by Miano to Paul K. Addams and Homer Addams respectively for sig- 
nature by them as officers of the company and each check was accom- 
panied by a pay voucher fraudulently issued by Miano, who stated to 
the officer that it represented a legitimate transaction, whereas it in fact 
did not. Miano also represented that the checks were executed with the 
authority of the plaintiff and were issued for a legitimate transaction, 
though neither representation was true. The checks were presented and 
in case of five of them signed by Miano with an intent to deceive and 
to misappropriate the proceeds, and were paid by the banks on which 
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they were drawn and the proceeds were converted by Miano to his 
own use. 

There is no allegation that any of the signatures appearing on either 
the payment vouchers or on the checks was not the genuine signature 
of the officer of the plaintiff making the same. 

The defendant moved to dismiss the complaint because it did not 
state facts sufficient to constitute a cause of action. The motion came 
on before Judge Leibell, who filed an opinion granting the motion on 
the ground that ‘‘the facts alleged in the complaint do not show that 
the corporate signature was ‘forged’ to the vouchers or to the checks 
within the meaning of the policy.’’ 

From the order of the District Court dismissing the complaint and 
the judgment entered thereon the plaintiff has appealed. We think 
that the judgment should be affirmed. 

The question raised by the appeal is whether the signatures of the 
checks were ‘‘forged’’ within the meaning of that term as used in the 
policy of insurance. The answer to this question depends on the New 
York law. In construing the meaning of ‘‘forgery’’ the New York 
courts apparently refer to the criminal law in general rather than to 
a particular local statute. International Union Bank v. National Surety 
Co., 245 N. Y. 368, 372-374, 157 N. E. 269, 52 A. L. R. 1875. See Dex- 
ter Horton Nat. Bank v. United States F. & G. Co., 149 Wash. 3438, 270 
P. 790, 800. 

In People v. Goldinger, 272 N. Y. 634, 5 N. E. 2d 368, the defend- 
ant fraudulently represented that a deed executed by one Catharina C. 
Wilmerling purporting to convey certain premises in Brooklyn was a 
mortgage. Her signature, though obtained by that false representation, 
was itself genuine. Under those circumstances it was held that there 
was no forgery. A prior decision of the Court of Appeals of New York 
in People v. Underhill, 142 N. Y. 38, 36 N. E. 1049, relied on in People 
v. Goldinger, supra, is to the same effect. It seems to follow from the 
foregoing authorities that the signatures to the checks in so far as they 
were by Paul K. Addams and Homer Addams were not forgeries. See 
Wharton, Criminal Law, 12th Ed., §§ 881 and 909. 


It is contended by the appellant that when Miano signed the five 
checks for the purpose of converting the proceeds to his own use he 
acted without authority and thus committed forgery. We think that 
the authorities negative such a result. In Article 6 of the complaint, 
which is applicable to both causes of action, it is alleged that Miano 
in his capacity as assistant treasurer in charge of credits and collec- 
tions ‘‘had authority to issue or cause to be issued and to sign in his 
capacity as assistant treasurer ... checks of plaintiff, on which the 
name of plaintiff appeared, in connection with valid and legitimate 
transactions into which plaintiff should enter and in discharge of valid 
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and legitimate obligations which plaintiff should incur.’’ Such a gen- 
eral power to execute contracts on behalf of the corporation would seem 
to prevent the possibility of forgery in a case like the present. 

In International Union Bank v. Nat. Surety Co., 245 N. Y. 368, 
372, 157 N. E. 269, 271, 52 A. L. R. 1875, Judge Lehman said that the 
cases hold that ‘‘the test of forgery is whether a person has falsely and 
with purpose to defraud made a writing which purports to be the act 
of another.’’ We believe that the general rule, as well as the New 
York decisions, is in accord with this statement. See Goucher v. State, 
113 Neb. 352, 204 N. W. 967, 41 A. L. R. 227, 229; 2 Bishop, Criminal 
Law, 9th Ed., § 582. 


In Mann v. People, 15 Hun 155, affirmed, 75 N. Y. 484, 31 Am. Rep. 
482, a county treasurer issued a note payable to bearer under his sig- 
nature as treasurer. He had no authority to make or issue the instru- 
ment. The General Term of the Supreme Court held, per Learned, 
P. J., that both under general rules of criminal law and under the New 
York statute then in force an instrument purporting to be executed 
by one as agent of a principal therein named was not forged, though 
the agent in fact had no authority to execute it. It distinguished the 
decisions holding that one may be guilty of forgery who signs the name 
of another having the same name as himself (see People’s Trust Co. v. 
Smith, 215 N. Y. 488, 109 N. E. 561, L. R. A. 1916B, 840, Ann. Cas. 
1917A, 560), and those decisions holding it a forgery to fill in blanks or 
insert false dates in an instrument without authority. People v. Gra- 
ham, 6 Parker Cr. R. 135; People v. Dickie, 62 Hun 400, 17 N. Y. S. 51. 

We do not have to consider the New York commercial cases holding 
that a principal is not bound by the endorsement of a negotiable instru- 
ment by his agent where the authority of the agent to endorse is limited. 
Wagner Trading Co. v. Battery Park Bank, 228 N. Y. 37, 126 N. E. 
347, 9 A. L. R. 340; Standard Steam Specialty Co. v. Corn Exchange 
Bank, 220 N. Y. 478, 110 N. E. 386, L. R. A. 1918B, 575; Schmidt v. 
Garfield Nat. Bank, 64 Hun 298, 19 N. Y. S. 252, affirmed, 138 N. Y. 
631, 33 N. E. 1084. Some of these cases give as a reason that the un- 
authorized endorsement was forged, but the same result would have 
followed from a holding that the agent was without real or apparent 
authority. Standard Steam Specialty Co. v. Corn Exchange Bank, 220 
N. Y. 478, 116 N. E. 386, L. R. A. 1918B, 575. Where, as here, the 
agent had a general authority to sign for the principal, the rule in the 
commercial cases is that the principal is bound, and hence that there is 
no forgery. Standard Steam Specialty Co. v. Corn Exchange Bank, 
220 N. Y. 478, 481, 116 N. E. 386, L. R. A. 1918B, 575; McCabe Hanger 
Mfg. Co. v. Chelsea Ex. Bank, 183 App. Div. 441, 170 N. Y. S. 759; 
Cluett v. Couture, 140 App. Div. 830, 125 N. Y. S. 813. 

The plaintiff especially relies on Quick Service Box Co. v. St. Paul 
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Mercury Indemnity Co., 7 Cir., 95 F. 2d 15, and Ex parte Hibbs, D. C., 
26 F. 421. But those authorities so far as they are not distinguishable 
on the facts represent a minority view which we think is offset by the 
New York cases we have referred to and by the following persuasive 
decisions from other jurisdictions: Reg. v. White, 2 Cox C. L. C. 210; 
Commonwealth v. Baldwin, 11 Gray 197, 71 Am. Dec. 703; Common- 
wealth v. Foster, 114 Mass. 311, 320, 19 Am. Rep. 353; State v. Young, 
46 N. H. 266, 88 Am. Dec. 212; Goucher v. Nebraska, 113 Neb. 352, 
204 N. W. 967, 41 A. L. R. 227; Dexter Horton Nat. Bank v. United 
States F. & G. Co., 149 Wash. 343, 270 P. 799. See also authorities 
collected in Goucher v. State, 113 Neb. 352, 204 N. W. 967, 41 A. L. R. 
227, 229. 

Our reasons for holding the second cause of action insufficient also 
furnish additional grounds for the disposition we have made of the first 
cause of action. Judgment affirmed. 


DRAWEE BANK LIABLE IN PAYING ON 
UNAUTHORIZED INDORSEMENT 





Lewis State Bank v. Raker, Supreme Court of Florida, 189 So. Rep. 227 





A drawee bank which pays a check on an unauthorized indorse- 
ment (in this case the indorsement of a payee’s name by one as agent 
who had no authority to indorse) will be liable to the payee of the 
check. 


In this case an administrator drew a check payable to the order 
of the widow of the decedent, representing her share in the estate. 
The County Judge requested the administrator to deliver the check 
to him, which the administrator did. The County Judge indorsed 
the check ‘‘Gertrude N. Jackson By Raney Whaley”’ and collected 
the check from the drawee bank by depositing it in another bank 
and retained the proceeds. The court held that, while the indorse- 
ment was not a forgery, it was a wholly unauthorized act and that 
the bank was liable. ‘‘When the bank paid the check,’’ said the 
court, ‘‘a casual glance at the indorsement would have given them 
all information which Raker (the administrator) could have im- 
parted.’’ The court pointed out that the fact that there had been 
an unauthorized payment ‘‘was apparent on the face of the instru- 
ment.’’ 


Suit in equity by Ira B. Raker, as administrator of the estate of 
James E. Jackson, deceased, for the use and benefit of Gertrude N. Jack- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §579. : 
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son, and the latter, against the Lewis State Bank, for restoration to the 
administrator’s credit of the amount of his check, paid by defendant 
after unauthorized indorsement of payee’s name by the county judge, 
and cancellation of the latter’s order discharging the administrator. De- 
cree for complainant, and respondent appeals. 

Affirmed. 

Oven & Oven, of Tallahassee, for appellant. 

Waller & Meginniss and Madeline A. Jacobson, all of Tallahassee, 
for appellees. 


THOMAS, J.—In the former appeal of this cause the court decided 
that the bill of complaint was not without equity and affirmed the ac- 
‘tion of the chancellor denying a motion to dismiss. Lewis State Bank 
v. Baker, 126 Fla. 477, 171 So. 319. 

We have examined the testimony introduced by the respective parties 
and find that the following facts are relied upon by the complainants 
to substantiate the allegations of the bill of complaint; Ira B. Raker 
was appointed by the County Judge of Wakulla County administrator 
of the estate of James E. Jackson, and in that capacity became possessed 
of certain monies which he deposited in the Lewis State Bank, reaching 
the amount, on April 8th, 1931, of $2,774.69. On March 4th, 1931, the 
County Judge, one Raney Whaley, entered an order requiring the ad- 
ministrator to pay the costs of proceedings, his and his attorney’s fees 
and an amount owed by the widow to another bank, and to remit to 
Gertrude N. Jackson, widow of James E. Jackson, the sum of $2,728.29 
with interest. 

In obedience to this order, the administrator issued checks for the 
sums ordered to be paid, including one for the residue to Gertrude N. 
Jackson. Upon verbal request by the County Judge, the administrator 
delivered the checks to the former, who agreed to mail them to the 
payees. Instead of forwarding the check to Gertrude N. Jackson, the 
County Judge indorsed the same ‘‘Gertrude N. Jackson By Raney 
Whaley,’’ and presented the same for payment at the Capital City 
Bank in Tallahassee, where it was, according to the bank’s records, 
deposited to Whaley’s credit. This bank immediately presented the 
check to the Lewis State Bank, the drawee, and it was paid. 

On the 13th of April, 1931, Raney Whaley paid to the Lewis State 
Bank the balance of $100 due on a promissory note signed by him and 
indorsed by another person. The same day Whaley deposited in the 
Lewis State Bank $103.70 and the following day, $250. No part of 
the residue of the estate due Gertrude N. Jackson has been paid to her. 
The records of the two banks also show a check for $250 on Whaley’s 

account in the Capital City Bank and a deposit on the same day in the 
Lewis State Bank for that amount. 
The County Judge, despite his knowledge that he had misused the 
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monies of the estate belonging to Gertrude N. Jackson, on the 22d of 
June, ordered the administrator discharged. Several months elapsed 
before the administrator learned of the irregularity in handling the 
funds of the estate. 

From August, 1932 until July, 1933, there was an exchange of cor- 
respondence between attorneys in Brooklyn and in Tallahassee, discuss- 
ing the rights and remedies of Gertrude N. Jackson, and finally in 
August, 1935 the bill was filed. 

The rascality of Raney Whaley seems thoroughly established. He 
presumed upon the respect that one in his position should command 
and induced the administrator to deliver to him a check which was given 
for the payment of funds which were held in trust by the one and sub- 
ject to the supervision of the other. He proceeded to sign the payee’s 
name on the check without apparent authority and then appropriated 
the money to his own needs. Between the dates the check was made and 
deposited he advised Gertrude N. Jackson that she could expect her 
money soon. Sometime after July 21st he wrote her that it would be 
remitted ‘‘as soon as the law had been fully complied with.’’ Five 
months after the misappropriation (September 30th) he assured her 
‘it is in the hands of the Court and perfectly safe so you have nothing 
to worry over,’’ and on December Ist: ‘‘Mr. Ira B. Raker has nothing 
more to do with this money and it is in the hands of the Court... 
perfectly safe... .’’ These assurances were made by Whaley know- 
ing he had taken legatee’s money unlawfully and converted it to his 
own use. 

The defendant is not chargeable with the gross misconduct on the 
part of Whaley, County Judge, but it is well to review his actions for 
he was able to take advantage of Gertrude N. Jackson because of the 
part the bank played in honoring a check, indorsed as we have shown 
when on its very face such indorsement was irregular. It is fact, too, 
that Whaley was no stranger to the bank. He was a depositor and his 
account was carried in the title of ‘‘Judge Raney Whaley, Crawford- 
ville, Florida.’’ He was a debtor, also, because of the notes to which 
we have referred. Evidently the bank had some knowledge of his finan- 
cial standing for he was able to borrow money, although his note bore 
the names of indorsers. 

Another very significant circumstance is the signature on the check 
in question, namely: ‘‘Ira B. Raker, Admr. of Estate of James E. Jack- 
son.’? Thus, to summarize, when the defendant bank paid the check 
it was with full knowledge that it was given by the administrator of 
an estate and indorsed by a county judge who owed the bank and ecar- 
ried a deposit there. 

The chancellor decreed restoration to the credit of the administrator 
the sum of $2,774.69, with interest from July 31st, 1933. 
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Appellant (the bank) asserts with confidence that appellees cannot 
prevail because of great delay in bringing suit after learning of the 
fraud which had been perpetrated, and places stress upon the fact that 
although vouchers were mailed to administrator he waited for a long 
period of time before notifying the bank of the irregularity in the in- 
dorsement on the check to Gertrude N. Jackson. There is some testi- 
mony about absence of this check from cancelled vouchers mailed to 
administrator and the delivery of it only on demand, but this seems 
rather unimportant when considered with the other facts which we have 
reviewed. 

It is conceded by appellant that the relationship of debtor and 
creditor existed between the bank and administrator and that ordinarily 
a bank may not charge a depositor’s account with the amount of a check 
paid on a forged indorsement but urges that there was a duty on the 
part of administrator to apprise the bank in this instance so it could 
protect itself. 

Assuming that depositor had made discovery of some irregularity 
which was unknown to his debtor bank, this would be convincing, but 
we cannot sympathize with such a position in view of Whaley’s relation- 
ship with the bank, his official position, and, most important, an in- 
dorsement which was not forgery but a wholly unauthorized act. When 
the bank paid the check a casual glance at the indorsement would have 
given them all information which Raker could have imparted, even 
disregarding his statement that the check was withheld and surrendered 
only upon personal demand. It was not peculiarly within his knowl- 
edge that there had been an unauthorized payment, but the fact was 
apparent on the face of the instrument. The charge of laches, consid- 
ered in the light of all the facts and circumstances in this case, must fall. 

In Louisville & N. R. Co. v. Citizens’ & Peoples Nat. Bank, 74 Fla. 
385, 77 So. 104, L. R. A. 1918C, 610, opinion was expressed as to the 
responsibility of accepting the indorsement of an agent. It was held 
that the bank ‘‘assumed the sole responsibility of treating Weekly as 
the agent of the plaintiff, with authority to indorse its name upon 
checks ... It committed a wrong for which it is answerable in dam- 
ages—a wrong to which it cannot be said that either the drawers or 
payee were parties.’’ 74 Fla. 385, 77 So. text 106, L. R. A. 1918C, 610. 

So, here, Raker, administrator, and Jackson, payee, were not parties 
to the irregular indorsement by Whaley and the honoring of it by the 
bank. 

We do not think the decision should be influenced by the part played 
by Capital City Bank. The deposit was not with them, hence there was 
no duty on their part to investigate the authority of Whaley except to 
protect that bank should appellant refuse payment of the check. When 
the voucher was paid by the depositary bank the matter was closed so 
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far as Capital City Bank was concerned. Had payment been refused, 
as it should have, Capital City Bank would have found ‘it on its hands, 
in which case, however, the beneficiary’s interest would have been safe- 
guarded. Sec. 6928, C. G. L. 1927. 

‘‘A bank, paying a check upon the unauthorized indorsement of the 
payee and charging the amount thereof to the drawer’s account, be- 
comes liable to the payee for the amount of such check, unless the con- 
duct of the payee excuses such payment, or prevents him from assert- 
ing such liability.”” McFadden v. Follrath, 114 Minn. 85, 130 N W. 
542, 37 L. R. A., N. S., 201, third head-note. 


The bill contained the prayer, besides the one for restoration, that 
the order of the county judge be cancelled and that Ira B. Raker be 
decreed the present and continuing administrator. As we have said, 
complainants prayed for restoration, and that it be made to Raker. 

The chancellor found the equities in favor of complainants and or- 
dered the restoration to Raker, as administrator, without specifying 
that the order of discharge be set aside. We think it is obvious that the 
order was in effect set aside, and consider it needless to refer the cause 
to the chancellor for amendment of the decree. 

The decree is affirmed. 


COLLECTING BANK’S DUTY TO WIRE NON- 
PAYMENT OF DRAFT 


Ungerleider v. Citizens Commercial & Savings Bank of Flint, Mich., 
United States Circuit Court of Appeals, Sixth Circuit, 
140 Fed. Rep. (2d) 718 


The plaintiffs, members of a stock brokerage partnership de- 
livered to a New York bank securities attached to sight drafts totall- 
ing about $400,000 drawn on a party in Flint, Michigan, the alleged 
purchaser of the securities. The drafts were sent to the defendant 
bank for collection. Payment was refused but the plaintiffs were 
not notified of that fact for several days. The plaintiffs sued the 
defendant for loss through depreciation in the value of the securities 
in the interim. The action was brought, some three years after the 
transaction and the case was tried more than two years later. At 
that time the original drafts had been lost and copies were offered 
in evidence. The copies bore the legend ‘‘Wire non-Payment.’’ 
There was a dispute as to whether this notation appeared on the origi- 
nals. On conflicting and confusing evidence the court held that the 
defendant bank was not liable. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §297. 
























772 THE BANKING LAW JOURNAL 


Action by Samuel Ungerleider and others against the Citizens Com- 
mercial & Savings Bank of Flint, Mich., for damages for negligence in 
collecting drafts. From a judgment dismissing the action, plaintiffs 
appeal. 

Affirmed. 

Leo Mellen, of Detroit, Mich. (Leo Mellen and Freud, Markus & 
Stutz, all of Detroit, Mich, on the brief), for appellants. 

Edward S. Clark, Jr., of Bay City, Mich. (Homer J. McBride, of 
Flint, Mich., and Clark & Henry, of Bay City, Mich., on the brief), for 
appellee. 


HICKS, C. J.—Samuel Ungerleider & Company of New 
York City, was a stock brokerage partnership composed of seven in- 
dividuals. Appellee was a bank located at Flint, Michigan. Appellants 
brought this action in assumpsit but by an amendment it became an 
action for damages for negligence. Following purported sales by them 
of certain securities to one Thomas R. Buckham of Flint, appellants drew 
six sight drafts therefor on Buckham totalling $399,189.95, attached 
the securities thereto and deposited them with the Chase National Bank, 
receiving credit therefor. Chase transmitted the drafts to appellee for 
collection and remittance. Buckham failed to pay and the drafts and 
securities were returned to Chase and taken up by appellants. Appel- 
lants claim that appellee failed to give seasonable notice of non-payment 
and that this alleged negligence resulted in a loss in the value of the 
securities between the date when the notice should have been received 
and when it was actually received. 

Both parties moved for a directed verdict and the court upon finding 
that there was no negligence and no damage, dismissed the action. 

We may assume that appellants Chase contracted with reference to 
the New York Negotiable Instruments Law, Consol. Laws N. Y. e¢. 38, 
and that Chase was agent for appellants in forwarding the drafts to 
appellee for collection and that appellants had a right of action against 
appellee as sub-agent, for negligence in collection. Dakin v. Bayly, 290 
U, S. 148, 54 S. Ct. 118, 78 L. Ed. 229, 90 A. L. R. 999; Federal Re- 
serve Bank of Richmond v. Malloy et al., 264 U. S. 160, 44 S. Ct. 296, 
68 L. Ed. 617, 31 A. L. R 1261; First Huntington Nat. Bank v. Salt 
Lick Deposit Bank, 6 Cir., 58 F. 2d 553; Old Company’s Lehigh v. 
Meeker, 2 Cir., 71 F. 2d 280; and In re Kountze Bros. et al., 2 Cir., 
79 F. 2d 98, 102 A. L. R. 367. 

The question for review is whether the evidence required a finding 
for appellants as a matter of law. Hunt v. Standard Brands, Inc., 6 
Cir., 72 F. 2d 822. 

We are confronted with the unsatisfactory nature of the evidence. 
The six drafts involved were all drawn, presented and returned in May, 
1929. The suit was not brought until June 14, 1932; and the trial was 
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had more than two years later. In the interim the drafts were lost, 
but the amounts thereof, the securities attached to each, and the dates 
of their receipt by appellee and of their return to Chase are not in dis- 
pute. 

However, the form of the drafts is controverted. Appellants at- 
tached purported copies to their amended declaration as Exhibits ‘‘A,’’ 
“By? “6C,”? ““D,”? “RB” and ‘‘F.”? We copy Exhibit ‘‘A’’ which is 
identical with the others, except for its date, and amount and the state- 
ment of securities attached : 

‘*Exhibit ‘A’ 
‘“No Protest 
‘“Wire Non-Payment 
‘‘Samuel Ungerleider & Co. 
‘““Members New York Stock Exchange 
‘‘50 Broadway 

‘Tf not paid on ————— add interest at $—————- per day to date 

of payment. 

‘‘New York, N. Y., May 6, 1929 

‘‘On Demand Pay to the Order of Chase National Bank of New 

York, N. Y. One Hundred Thirteen Thousand Five-Hundred Ninety- 

five and 19/100 Dollars $113,595.19. 

‘‘Value Received and Charge to Account of 
‘““To Genesee Savings & Trust Co. of Flint, Michigan 

“A/C Thomas R. Buckham 
‘‘Securities Attached 100 Radio 

‘‘Samuel Ungerleider & Co. 
‘‘By Leif Larsen 
‘Ship Thru————————- [Signed ]’’ 


The amounts of the other drafts as shown by the Exhibits were as 
follows: ‘‘B,’’ $65,877.85; ‘‘C,’’ $53,103.05; ‘‘D,’’ $83,624.67; ‘‘H,’’ 
$30,554.63 ; and ‘‘F,’’ $52,434.56. 

Larsen, Customer Delivery Clerk of appellants, who prepared the 
original drafts, testified from memory that the exhibits were exact 
eopies. Coffey, Manager of the Transit Department of Chase at the time, 
testifying by deposition, stated that ‘‘our records’’ show that the origi- 
nal drafts contained the instruction ‘‘Wire Non-payment.’’ The court 
excluded this testimony since the records were the better evidence. 

Lichtum, employed by appellants in May, 1929, ordered the drafts 
drawn and saw them afterwards. From his records, he testified as to 
the amounts, the names of the drawee and the securities attached. From 
his memory, he testified that the drafts were prepared on the regular 
envelope form used by appellants and bore the legend, ‘‘Wire Non- 
payment.’’ 

Mellen, appellants’ counsel, testified that in April, 1933, he inter- 
viewed Schumacher, Vice-President of appellee, in charge of commercial 
paper, and referred to copies of the drafts and that Schumacher said,— 
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‘“Phat legend, ‘Wire Non-payment’ is on all out of town drafts and 
we always ignore it.’’ 

But appellants introduced Schumacher and Braden, Collection Teller 
of appellee, as its witnesses. Neither remembered that there was any- 
thing unusual about the drafts, or that appellants used the envelope 
type. Schumacher testified that the securities were attached by clips 
to the drafts but neither could remember that the legend, ‘‘ Wire Non- 
payment’’ appeared on them. Schumacher testified that in general 
practice special instructions as to Protest, Reporting, etc., were usually 
attached to the drafts by stickers. Schumacher recalled no conversation 
at all with Mellen. 

The court refused to receive these ‘‘Exhibits’’ as exact copies of the 
original drafts and found ‘‘that the drafts did not contain the words 
‘Wire Non-payment.’’’ In view of the loss of the drafts, the delay 
in bringing suit, the failure of Coffey to produce the ‘‘records’’ from 
which he testified, and the uncertainty of appellants’ own witnesses, 
Schumacher and Braden, and bearing in mind that the Judge saw many 
of the witnesses, heard them testify and observed their manner and de- 
meanor, we find no grounds for upsetting the finding on this point. 
Aetna Ins. Co. of Hartford, Conn. v. Licking Valley Milling Co, 6 Cir., 
19 F. 2d 177, 179. 

There is little uncertainty as to the dates the various drafts were 
received by appellee and presented for payment. The drafts repre- 
sented by Exhibits ‘‘A’’ and ‘‘B’’ were received from Chase on May 
8, 1929. Braden was uncertain whether they were presented for collec- 
tion on that date or the next. He said it depended ‘‘on the time the 
mail came in.’’ He testified that there was no such bank as ‘‘ Genesee 
Savings & Trust Company’’ but writing into the drafts a non-existent 
drawee was of course no fault of appellee. However, Braden took the 
drafts to the ‘‘Genesee County Savings Bank,”’’ since there was no other 
bank or trust company in Flint having a similar name and ‘‘we under- 
stood they probably meant that bank.”’ 

When Braden presented these two drafts to the ‘‘Genesee Bank’’ 
payment was refused but Mr. Martin of that bank called his attention 
to the fact that Buckham’s name was on the drafts. Braden explained 
that he had not noticed it because it was in an obscure place and not 
very noticeable. Appellants understood that even if the ‘‘Genesee 
Bank’’ had been the drawee it would not have paid the drafts without 
authorization by Buckham. It also understood -that it was necessary 
for appellee to find Buckham because he was the man who was to pay. 
Braden made an attempt to get in touch with Buckhan, calling him on 
the telephone where he worked and at his home. He said: ‘‘I was not 
advised where Mr. Buckham was but just that he was out of town. I 
am positive that I tried to contact him every day because it was a large 
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amount... .’’ But Braden was unable to locate Buckham until the 
following Monday, May 13, Buckham having been away that week-end. 
Braden testified: ‘‘We did not notify the Chase Bank that we had 
been unable to locate Mr. Buckham,”’’ nor of the fact that he was out 
of town, and that it was not customary to give such notices. Moreover, 
appellee knew that Buckham was employed in Flint and that he would 
probably return to his work on Monday morning. In the interim be- 
tween May 8 and May 13 appellee received the draft represented by 
Exhibit ‘‘C’’ on May 9 and the three drafts represented by Exhibits 
“T),’’? ‘E”’ and ‘‘F’’ on May 10. It did not present these drafts to 
the bank ‘because it was obvious that such presentation would have been 
fruitless. . 

Appellants predicate negligence upon appellee’s failure to return all 
the drafts and give notice of what had occurred before May 13. The 
question presented here is, whether the course pursued by appellee was 
reasonable. It was the duty of appellee to use due diligence in its effort 
to collect. Collection was the important thing and under the ¢circum- 
stances this took time. From the whole matter, which was one of fact, 
different persons might draw different conclusions and inferences. 
We think, therefore, that the question was on to be determined by the 
District Judge. He found in favor of appellee upon evidence which 
we regard as sufficient and his finding is conclusive here. 

When Braden finally located Buckham on May 13 he told him of 
the existence of all six drafts. He testified that Buckham ‘‘was flab- 
bergasted . . . he was astounded at this large amount of stock.’’ Buck- 
ham refused to pay but said ‘‘he would get in touch with Ungerleider & 
Company right away in New York and let me know as soon as he could.’’ 
Braden saw Buckham again either that afternoon or the next morning 
and was advised that he had phoned Ungerleider, had talked to some 
man there and ‘‘would let me know soon what they were going to do 
about it.’’ 


Buckham’s testimony was,—‘‘I first knew the drafts were in Flint 
for collection on the 13th of May. Mr. Braden, of the bank, called me 
on the phone. I went over in about three-quarters of an hour, or an 
hour. After I got there, I examined the drafts and talked to Mr. Braden 
about it. I told him that not all the securities were mine and I couldn’t 
take up the drafts. I told him that I would get in touch with Mr. Ellis 
in New York of Ungerleider & Company, and I would advise him. I 
told him I would call Ellis long distance.’’ 

Buckham did telephone Ellis and told him that he could not pay 
the drafts. He then told Braden that he had communicated with Ellis 
and that the disposition of the return of the stocks would be taken care 
of by Ungerleider. Ellis was Manager of Ungerleider’s Fifth Avenue 
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Branch in New York and handled Buckham’s account with which the 
drafts were connected. 

Appellee did not then notify Chase or appellants of the non-pay- 
ment; but on May 15 it received a telegram from Chase,—‘‘ Wire fate 
our collections’’ on the drafts represented by Exhibits ‘‘A,’’ ‘‘B’’ and 
**C.’’ There was no inquiry as to the other drafts. Appellee on May 16 
replied by wire that the three drafts to which the inquiry related had 
not been paid and this reply was received on May 17. 

On that date Chase again wired asking the fate of all six drafts to 
which appellee replied by wire on May 18 that none had been paid and 
this wire was not received until May 20, since the 19th was Sunday. 
Upon the following day, May 21, Chase wired to return all six drafts 
and they were returned on that date and re-delivered to appellants on 
May 23. 

The question here is, whether appellee was negligent as a matter of 
law in delaying notice of non-payment of Exhibits ‘‘A,’’ ‘‘B’’ and ‘‘C”’ 
from May 13 to May 16 and of the remaining drafts from May 13 
to May 18. Here, again, the question is one of reasonableness 
or unreasonableness under the circumstances. It must be kept 
in mind that notice was not necessary to bind a third party, such as an 
endorser. The only purpose of notice was to give appellants an oppor- 
tunity to resell the securities for its protection. 


Appellee had no reason to question the good faith of Buckham’s 
telephone message to Ellis that he could not pay. It had a right to pre- 
sume that Ellis would communicate this information to his principal 
so long as there was nothing to rebut the presumption. It turned out 
that Ellis did not communicate. It was against his interest to do so 
because he was in fact a secret partner of Buckham in the purported 
sale of the securities. But there was nothing in the evidence to put ap- 
pellee on notice that he did not fairly represent his firm. So far as 
appellee was concerned, the best possible means of notice had been used, 
communication by telephone with the drawer, itself, by one whom it 
had no grounds to distrust. 

This was a circumstance, together with the court’s finding, which 
we accept, that the legend, ‘‘Wire Non-payment’’ did not appear on 
the drafts, to be taken into consideration in determining whether there 
was unreasonable delay in notifying appellants. We think there was 
sufficient evidence to support the finding in favor of appellee. 


Appellants claim that appellee, in its wire of May 15, should have 
advised it of the non-payment of all the drafts instead of those spe- 
cifically inquired about, but such additional information would have 
placed appellants in no better position. Notice that drafts ‘‘A,’’ ‘‘B”’ 
and ‘‘C’’ had not been paid certainly put appellants upon notice that 
none had been paid. 
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Appellants cited Fahy et al. v. Irving Trust Co., 247 App. Div. 
767, 286 N. Y. S. 578, and numerous other cases, holding that a four 
days’ delay, or even less, in giving notice of non-payment was negli- 
gence. But the question, whether a particular delay is negligence, is 
one of fact to be determind from the circumstances of each individual 
case. We have decided that the delay there was not unseasonable. 
Finally, the court found that no loss resulted to appellants. The 
loss claimed was the depreciation in the securities between the date when 
appellants should have received notice of non-payment and the date 
such notice was actually received; or between May 13 and May 16 as 
to drafts ‘‘A,’’ ‘‘B’’ and ‘‘C’’ and May 18 as to the remaining drafts. 
The court found that the market value of the securities did not depre- 
ciate but actually increased between these dates and there was substan- 
tial evidence to support the finding. We find no reversible error on 
the records. 
Judgment affirmed. 


















RIGHTS OF HOLDER OF LETTER OF CREDIT 
WHERE BANK FAILS 






Vivacqua Irmaos, S. A. v. Hickerson, Supreme Court of Louisiana, 190 
So. Rep. 657 











Where an importer of goods opens a letter of credit with a bank 
specified by the seller and a draft, drawn upon the bank by the 
seller against such credit, is accepted, but dishonored at maturity, 
because of the closing of the bank (the importer having sold the 
goods under a trust receipt and paid the bank in the meantime), 
the importer is discharged from liability and cannot be held respon- 
sible for the purchase price of the goods by the seller. 


The plaintiff company in this case contracted to sell and ship 
coffee from Brazil to the defendant company at New Orleans at a 
purchase price of $2,408. The plaintiff drew a ninety day draft for 
that amount upon a New Orleans bank under an irrevocable letter 
of credit, which the defendant importer had secured at the plaintiff’s 
request. Attached to the draft were documents evidencing the ship- 
ment of the coffee which was consigned to the bank. The draft was 
accepted by the New Orleans bank, payable at a New York bank. 
The New Orleans bank detached the shipping documents and de- 
livered them to the defendant company upon its execution of a trust 
receipt. The defendant sold the coffee and sent its check to the New 
Orleans bank for the purchase price. Subsequently, the New Orleans 
bank closed and later, at the maturity of the draft, the plaintiff pre- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §766. 
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sented it for payment at the New York bank where payment was 
refused and the draft was protested. The plaintiff being unable to 
collect its accepted draft brought this action against the defendant 
on the theory that the latter had selected the New Orleans bank. 
However, the records showed that it was the plaintiff, through its 
New York agent, that required the defendant to furnish a letter of 
eredit on the New Orleans bank and it was held that the defendant 
was absolved from all liability to the plaintiff, notwithstanding that 
the letter of credit provided that the buyer should be responsible 
‘‘for due acceptance of draft or drafts against such Credit and 
payment of the drafts at maturity.”’ 


Suit by Vivacqua Irmaos, S. A., against William H. Hickerson, Jr., 
doing business as the Hickerson Importing Company, on a draft drawn 
by plaintiff on a bank under a power of attorney issued thereby for 
defendant’s account in plaintiff’s favor. From a judgment of dismissal, 
plaintiff appeals. 

Affirmed. 


Frank Wm. Hart, of New Orleans, for appellant. 

Mareus & Corkern & Flanders and Fred A. Kullman, all of New 
Orleans, for Interstate Trust & Banking Co., in liquidation. 

Robert L. Hickerson, of New Orleans, for appellee. 


ROGERS, J.—Vivacqua Irmaos, S. A., a corporation domiciled and 
doing business in the City of Victoria, Republic of Brazil, brought this 
suit against William Hickerson, Jr., domiciled and doing business in 
the City of New Orleans under the name of Hickerson Importing Com- 
pany, to recover the sum of $2,458, with interest and costs. The suit 
is based on a draft for $2,408 drawn by plaintiff, Vivacqua Irmaos, 
S. A., on the Interstate Trust & Banking Company of New Orleans, 
Louisiana, under an irrevocable power of attorney issued by the bank 
for account of defendant in favor of plaintiff. In addition to the amount 
of the draft, plaintiff claims the sum of $50, which plaintiff expended 
for protest fees, cables and telegrams. The draft sued on represents 
the purchase price of 250 bags of green coffee purchased from Vivacqua 
Irmaos, 8. A., by the Hickerson Importing Company. 


The agreement to purchase the coffee is dated November 23, 1932, 
and is embodied in a printed form prepared by plaintiff with the spe- 
cial provisions as to price and amounts typed in. After the purchase- 
agreement was signed, George W. Lawrence & Co., Inc., plaintiff’s agent 
in New York, requested the Hickerson Importing Company to send it 
a letter of credit to be issued by the Interstate Trust & Banking Com- 
pany of New Orleans. In compliance with this request, the Hickerson 
Importing Company obtained from the Interstate Bank and forwarded 
to Lawrence & Company, Inc., letter of credit No. 3204 in favor of the 
plaintiff company, for the sum of $2,408, the agreed purchase price of 
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the coffee. The coffee was shipped in accordance with the terms of the 
contract and, simultaneously with the shipment, the plaintiff company 
drew a ninety-day sight draft for $2,408 on the Interstate Bank in 
accordance with the terms of the letter of credit issued by the bank. 
Attached to the draft by the drawer were the documents evidencing the 
shipment of the 250 bags of coffee, which were invoiced and consigned 
to the Interstate Bank at New Orleans. The draft was presented by 
‘the plaintiff company to the Interstate Bank and was accepted by the 
bank for payment ninety days later at the National City Bank in New 
York City. Upon the acceptance of the draft, the Interstate Bank de- 
tached the bill of lading and other shipping documents and surrendered 
them to the Hickerson Importing Company, which executed a trust 
receipt therefor. The Hickerson Importing Company then obtained 
possession of the coffee, sold it, and received the proceeds of the sale. 
After selling the coffee, the Hickerson Importing Company, in accord- 
ance with the custom prevailing among coffee importers, sent the In- 
terstate Bank its check for an amount sufficient to pay plaintiff’s draft 
in full. This payment was made on January 30, 1933. On March 2, 
1933, the Interstate Bank failed to open its doors and thereafter op- 
erated, from time to time, on a restricted basis until January 4, 1934, 
when it was finally closed and placed in liquidation by the State Bank 
Commissioner. On April 10, 1933, the maturity date of the draft, plain- 
tiff presented the draft for payment at the National City Bank in New 
York, but that bank refused payment, whereupon the draft was duly 
protested. The plaintiff then presented the draft to the Interstate Bank 
at its main office in New Orleans for payment, but the bank refused to 
pay more than five per cent. of the amount of the draft, which was the 
percentage available at that time for the payment of the claims of all 
ordinary creditors of the bank. 

Defendant, by way of defense to plaintiff’s claim, alleged that he 
had duly paid for the coffee shipped by plaintiff; that such payment 
was made through the bank and according to the method designated 
by plaintiff and in the usual course of trade; that he had fully com- 
plied with all his obligations in connection with the purchase of the 
coffee both to plaintiff and to the Interstate Bank. As a further de- 
fense, defendant alleged that he advised plaintiff in June, 1933, how 
plaintiff could collect the amount of the draft of the Interstate Bank 
by attaching certain funds on deposit in New York to the credit of the 
Bank, but that plaintiff failed to avail itself of the information and its 
failure to collect the amount of the draft from the Interstate Bank was 
due to the neglect of plaintiff, which relieved defendant of any liability 
he might have had. 

The court below rendered judgment dismissing plaintiff’s suit and 
plaintiff has appealed. 
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The sale of the coffee was made to the Hickerson Importing Com- 
pany for account of Vivacqua Irmaos, S. A., through C. E. Bickford & 
Co., Inc., brokers of New Orleans, acting for J. W. Lawrence & Co., 
Inc., the New York agents of the vendor. The written contract evidenc- 
ing the sale contains the following provisions with reference to the 
manner in which the coffee was to be paid for: 


‘‘Reimbursement by ninety days’ sight drafts, under Letter of 
Credit, confirmed by first class Bank or Bankers, acceptable to sellers, 
payable in New York. Buyers to be responsible for prompt opening 
of Letter of Credit, for due acceptance of draft or drafts against such 
Credit and payments of the drafts at maturity... . 

‘ ,, Reimbursement : Interstate Trust & Banking Co., New Orleans, 
Sad 


Plaintiff’s contention is that under the foregoing provisions of the 
contract, defendant was obligated not only to furnish a letter of credit 
to cover payment of the draft drawn by the plaintiff, but, in addition, 
defendant made himself responsible ‘‘for payment of the draft at ma- 
turity.’’ Plaintiff’s contention is, as we understand it, that defendant 
is not only primarily liable as the purchaser of the coffee, but also is 
secondarily liable for such payment as surety of the Interstate Bank. 

Plaintiff argues that the Interstate Bank was selected by defendant, 
not by plaintiff, and that the obligation of the bank to pay the draft 
was an obligation assumed by the bank under a contract entered into 
by defendant and the bank, to which contract plaintiff was not a party; 
that the sale of the coffee through the interposition of the bank, was 
an arrangement enabling defendant to obtain possession and to dispose 
of the coffee without paying therefor in advance; that this arrangement, 
although beneficial to the defendant, never absolved defendant from 
his obligation to the plaintiff for the purchase price. We do not think 
plaintiff’s argument wholly correct. 

The record shows that it was the plaintiff, through its New York 
agent, that required defendant to furnish plaintiff with the letter of 
credit on the Interstate Bank to cover the purchase price of the coffee. 
The contract between plaintiff and defendant is on a printed form pre- 
pared by plaintiff or its agent, with the exception of the special pro- 
vision, reading: ‘‘ Reimbursement: Interstate Trust & Banking Co., New 
Orleans, La.,’’ which was typed in the contract by plaintiff’s agent. 
This added clause clearly indicates that plaintiff expected reimburse- 
ment or payment for the coffee to be made by the letter of credit of the 
Interstate Bank, the financial standing of which was satisfactory to 
plaintiff. From all of which it is clear that plaintiff was unwilling to 
sell the defendant any coffee on his own credit but was willing to sell 
defendant coffee against the credit of the Interstate Bank. Plaintiff 
required defendant to have the bank open credit in favor of plaintiff 
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so that plaintiff would be assured of the acceptance of its drafts when 
presented for acceptance, with bills of lading attached, and be assured 
also of the payment of the draft by the Interstate Bank upon maturity. 
When the Interstate Bank opened the irrevocable letter of credit in 
defendant’s favor and accepted the ninety-day draft drawn threon, the 
bank’s liability to the plaintiff became absolute. This is so irrespective 
of whether defendant had ever paid the Interstate Bank the amount 
of the draft. The coffee was invoiced and consigned to the Interstate 
Bank. The defendant never received any coffee from plaintiff. The 
only coffee he received was from the Interstate Bank in which the title 
to the coffee vested. Payment for the coffee was made by the defendant 
to the Interstate Bank in accordance with the obligations of the trust 
receipt and in accordance with the plain intention of the contract en- 
tered into between the plaintiff and the defendant. 

Plaintiff was not willing to sell its coffee on the basis of defendant’s 
financial standing which plaintiff apparently did not investigate, but 
plaintiff was willing to sell the coffee on the basis of the financial stand- 
ing and reputation of the Interstate Bank, which, presumably, plaintiff 
had investigated. That bank was not selected by the defendant any 
more than it was selected by the plaintiff as the intermediary through 
which the transaction was to be handled. In fact, it was the plaintiff 
that named the particular bank, whose credit was satisfactory to it, and 
through which it desired to sell its coffee. The arrangement between 
plaintiff and defendant for the sale and purchase of the coffee was cal- 
culated to benefit the plaintiff as much as, if not more than, it was 
calculated to benefit the defendant. Since the plaintiff was not willing 
to sell its coffee solely on the credit of defendant, but only on the credit 
of the Interstate Bank, the argument that plaintiff required that defend- 
ant would in effect guarantee the solvency of the bank is not convincing, 
nor do we think that any such guaranty was within the contemplation 
of the contracting parties. 

The term ‘‘reimbursement’’ appears to have been used in the con- 
tract as an equivalent for the term ‘‘payment.’’ The words, ‘‘Reim- 
bursement: Interstate Trust & Banking Co., New Orleans, La.,’’ typed 
in the contract by plaintiff’s agent, stipulated the method by which pay- 
ment of the coffee was to be made, namely, by the Interstate Bank, 
through a letter of credit to be issued by the bank. Defendant dis- 
charged its contractual obligations by furnishing plaintiff the letter of 
credit issued in plaintiff’s favor by the Interstate Bank, which was the 
specified manner of making reimbursement for the price of the coffee, 
and by paying the bank before maturity the amount of the draft drawn 
by plaintiff and accepted by the bank under the letter of credit. 

To hold defendant liable to plaintiff under these circumstances would 
foree defendant to pay a second time for coffee which defendant has 
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already paid for in accordance with the custom of trade and as con- 
templated by the parties under the terms of their contract. 

Plaintiff cites the case In re Canal Bank & Trust Co.’s Liquidation, 
Intervention of Wilcox Co., 178 La. 575, 152 So. 297, as controlling of 
the issues involved in this case. We do not think this is so. In the 
cited case, the controversy was not between Wilcox and the foreign ex- 
porter but between Wilcox and the liquidator of the bank. The suit 
was based on the demand of Wilcox for the return of his trust receipt 
given the bank for the surrender of bills of lading held as collateral 
pledged to secure advances made to him. The demand of Wilcox arose 
under contracts made between Wilcox and the bank, to which contracts 
the foreign exporter was not a party. Under these contracts, Wilcox 
agreed to furnish the bank with sufficient funds to retire the draft drawn 
by the foreign exporter and accepted by the bank. The consideration 
for this engagement on the part of Wilcox was the reciprocal agreement 
on the part of the bank not only to accept the draft, but to pay it when 
it was presented. The bank only partially complied with its agreement. 
It accepted the draft but, because it was in liquidation at the time, 
admitted its inability to pay the draft when presented. This court 
held that the bank having failed in its agreement, the obligation which 
Wilcox had assumed towards it had also ceased; that the bank being 
unable to comply with its agreement was in no position to demand that 
Wilcox comply with his. The Court approved the proposal of Wilcox 
to use the proceeds derived from the sale of the coffee in paying the 
draft, thereby relieving the bank of its obligation under its letter of 
credit and acceptance of the draft, and that upon such payment being 
made, the trust receipt be surrendered to him by the liquidator. 

For the reasons assigned, the judgment appealed from is affirmed. 


CERTIFICATE OF DEPOSIT COVERED BY 
DEPOSIT INSURANCE 





Federal Deposit Insurance Corporation (defendant) v. Deaton (plain- 
tiff), United States Circuit Court of Appeals, Tenth 
Circuit, 105 Fed. Rep. (2d) 677 





Where a bank issues a time certificate of deposit in exchange for 
a check drawn on another bank and delivered to the bank issuing 
the certificate, the certificate will be covered by Federal deposit 
insurance on the failure of the issuing bank, notwithstanding that 
the check, instead of being promptly charged to the drawer’s account 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §536. 
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was used by the officers of the issuing bank in the pursuit of ‘‘alleged 
fraudulent acts.”’ 


Action at law by Harold H. Deaton, administrator of the estate of 
W. F. Conway, deceased, against the Federal Deposit Insurance Cor- 
poration, to recover on a guaranty of a deposit in a state bank. From 
a judgment of the District Court, 24 F. Supp. 984, for plaintiff, defend- 
ant appeals. Affirmed. 

M. W. McKenzie, of Oklahoma City, Okla. (Francis C. Brown, 
of Washington, D. C., and J. H. Everest and Everest, McKenzie & 
Gibbens, all of Oklahoma City, Okla., on the brief), for appellant. 

©. D. Ellison, of Oklahoma City, Okla. (E. H Gipson, of Sayre, 
Okla., on the brief), for appellee. 


WILLIAMS, C. J.—W. F. Conway commenced this action in the 
District Court of the United States for the Western District of Okla- 
homa against the Federal Deposit Insurance Corporation to recover the 
sum of $5,000 upon a certificate of deposit issued to him on the 21st 
day of December, 1934, by the First State Bank of Cheyenne, Oklahoma, 
alleging that the corporation was organized under the laws of the United 
States for the purpose, among other things, of insuring or guaranteeing 
the payment of deposits to depositors in certain qualified banks, and 
that the Cheyenne bank met the requirements of the statute relative to 
such insurance of its deposits, and that at the time the Cheyenne bank 
closed its doors the corporation became obligated to the said Conway 
and other such depositors because the deposits in the said bank were 
insured against loss to the extent authorized by law. 

Conway was a resident and citizen of Los Angeles, California, at 
time of commencement of the action, and the defendant corporation was 
then organized and existed under the laws of the United States, with 
its principal place of business at Washington, D. C., and doing business 
in Oklahoma. He having died, the case was duly revived and continued 
in the name of Harold H. Deaton, administrator of his estate. 

The trial court having jurisdiction, and a jury having been duly 
waived by all parties, the case was tried by the court. 

Neither did the defendant controvert the evidence as to the finding 
that Harold H. Deaton was the duly qualified administrator of the estate 
of W. F. Conway, deceased, nor that the defendant, Federal Deposit 
Insurance Corporation, existed under Act of Congress, with its prin- 
cipal place of business in Washington, D C., and was doing business 
within the State of Oklahoma, or that the First State Bank of Cheyenne, 
Oklahoma, was a banking institution existing under the laws of the 
State of Oklahoma, with its principal place of business at Cheyenne, 
Oklahoma, and that it was closed by proper order of the State Bank 
Commissioner, because of insolvency on March 25, 1935, or that during 
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the calendar year 1934 and until a time subsequent to the closing of 
said First State Bank of Cheyenne, the defendant was insurer of 
“deposit liabilities’’ of said bank, including specifically deposit liabili- 
ties represented by time certificates of deposit, to the net amount of 
$5,000 to any one owner of such deposit liability, or that all proper 
steps have been taken to subject the defendant to its liability to plaintiff 
if the time certificate of deposit involved herein constituted a ‘‘deposit 
liability’’ of the First State Bank of Cheyenne at the time of its closing, 
the sole question for determination herein being whether such transac- 
tion constituted a deposit liability. 

On or about December 15, 1934, the deceased, W. F. Conway, plain- 
tiff’s intestate, drew a check on his account in the First National Bank 
of Elk City, Oklahoma, in the sum of $5,000 payable to the order of 
the First State Bank of Cheyenne, Oklahoma, to cover a certificate of 
deposit in said amount, which was delivered by said intestate to A. L. 
Thurmond, president of said Elk City Bank, with instructions and 
directions to deposit said check in said Cheyenne bank for him, and to 
procure as evidence of said deposit a certificate of deposit to be issued 
by the First State Bank of Cheyenne in the amount of $5,000, payable 
to the order of W. F. Conway, three months from date thereof, to bear 
interest at the rate of three per cent. per annum. A liquidation credit 
of ten per cent. on such deposit liability was admitted. 

The trial court found that the said Thurmond took intestate’s check 
and delivered and deposited same on or about December 21, 1934 with 
said Cheyenne bank, according to instructions and directions given to 
him by said intestate, and that upon receipt of said check said Cheyenne 
bank stamped its endorsement thereon, and then issued its certificate of 
deposit therefore, number 929, payable to the order of the intestate in 
the amount of $5,000, due March 21, 1935, bearing 3% interest, deliver- 
ing said certificate to said A. L. Thurmond for delivery to intestate, 
and said Thurmond did accordingly deliver said certificate of deposit 
to said intestate who retained the same in his possession until subsequent 
to the time the First State Bank of Cheyenne closed its doors. 

The court also found that subsequent to the issuance of the certificate 
of deposit payable to order of the intestate by the said Cheyenne bank, 
and its delivery by said Cheyenne bank to Thurmond for subsequent 
delivery to intestate, the said First State Bank of Cheyenne had certain 
dealings with said Thurmond as an officer of the First National Bank 
of Elk City, and thereafter, instead of drawing another check against 
said Cheyenne bank in favor of the First National Bank of Elk City 
on account of said subsequent dealings it merely delivered the said in- 
testate’s check, endorsed by said Cheyenne bank, to said Thurmond as 
an officer of the said Elk City bank in payment of certain obligations 
to it and also in payment of a certain note owned by the said Elk City 
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bank, by way of purchase of same, which note was subsequently paid 
in full to the said Cheyenne bank, and further that there is no evidence 
in the record that the obligations of the Cheyenne bank, which it then 
and there discharged, were not the lawful obligations of said Cheyenne 
bank. The court further found that of these transactions by the 
Cheyenne bank and the Elk City bank, the intestate had absolutely no 
knowledge, nor had he authorized Thurmond to do anything with his 
check payable to the Cheyenne bank other than to deposit same and 
procure a certificate of deposit as evidence thereof. 

The court found that intestate’s check to the Cheyenne bank was 
subsequently and in due course paid by, and the amount thereof charged 
to said intestate’s account in, the said Elk City bank, and that said 
check constituted the commercial equivalent of money and that said 
intestate intended to make such deposit thereof relying upon the insur- 
ance protection offered by said defendant, and the trial court further 
found that there was no collusion, bad faith, or fraud attributable in 
any way to intestate, and that there was nothing in any way unusual in 
the method adopted by intestate in making this deposit, since Thurmond 
had been his banker for many years and had offered to make said deposit 
for intestate during a contemplated trip to Cheyenne, Oklahoma, within 
the next few days. 

On all the issues as found by the court against defendant, and in 
favor of plaintiff, such finding is sustained by substantial evidence. The 
Deposit Act, 6 Okla. St. Ann. § 181 et seq., provided that the insured 
banks would pay a certain sum of money based upon ‘‘deposit liabili- 
ties.’ The item under issue was reflected on the books of said insured 
bank as ‘‘deposit liabilities.’’ The defendant admits that the deposit 
liabilities of the Cheyenne bank were insured by it. The trial court 
found that such deposit was made with the Cheyenne bank as contended 
on the part of intestate’s appellee. The records of the bank and the 
certificate show that such deposit was made. As to the contention on 
the part of the defendant that on account of the alleged fraudulent acts 
of said Thurmond and of Higgins on the part of the Cheyenne bank, 
the said intestate is constructively bound by same, the trial court found 
the issue of fact thereon against the defendant and in favor of plaintiff. 
Such findings of fact on the part of the court in favor of plaintiff and 
against the defendant are sustained by substantial evidence. 

The trial court found that such deposit was made in good faith and 
without fraud and that the transaction herein questioned by defendant 
constituted ‘‘deposit liability’’ of the First State Bank of Cheyenne and 
as such was insured or guaranteed by the defendant, Federal Deposit 
Insurance Corporation, under Section 12B of the Federal Reserve Act, 
as amended, 12 U.S. C. A. § 264. All such findings on the part of the 
trial court being supported by substantial evidence has the force and 
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effect as if made through the verdict of a jury under proper instructions 
on the issues and may not be disturbed here on appeal. 
The judgment is affirmed. 


NEGOTIABILITY OF INSTALLMENT 
JUDGMENT NOTE 


United States v. Nagorney, United States District Court (D. Kansas), 
28 Fed. Supp. 298 








Under §5 of the Negotiable Instruments Law, the negotiable 
character of a note is not destroyed by a provision which ‘‘authorizes 
a confession of judgment if the instrument be not paid at maturity.’’ 
A. note which authorizes a confession of judgment before maturity, 
however, is held to be non-negotiable. Where an installment note 
provides that on default as to the payment of any installment the 
entire amount of principal shall become due and payable at the 
option of the holder, a provision authorizing confession of judgment 
‘‘at any time hereafter . . . for such amount as may appear to be 
unpaid thereon,’’ does not destroy the negotiability of the note. The 
confession of judgment clause, the court held, ‘‘must be interpreted 
in the light of the other provisions of the note, and held to authorize 
such judgment only after default in payment of one of the install- 
ments when due.’’ 

This decision apparently means that a clause in a note which 
authorizes a confession of judgment ‘‘at any time hereafter . . . for 
such amount as may appear to be unpaid thereon,’’ does not author- 
ize a judgment before the maturity date named in the note unless 
there has been a default in payment of an installment, which default 
matures the note instantly upon the option of the holder. In other 
words, such a clause authorizes a confession of judgment only after 
the note has matured, either under its own terms or because of a 
default on the part of the maker in the payment of an installment. 
Judgment notes are used in only a few states. In most of those 
states, the customary form for an authority to confess judgment in 
the note, which is not payable in installments but which matures as 
to its entire principal on a specified date, is similar in wording to the 
form here under discussion. With reference to those notes, it is 
clear that the provision authorizes a confession of judgment at any 
time whether or not the note has matured. In the present case, it 
would seem that the clause in the note here involved would authorize 
a confession of judgment at any time before the maturity date of 
the note, even though the maker were not in default as to the pay- 
ment of any installment. However, the court rules otherwise. 


Action by the United States of America against Philip Nagorney 
and another on a note. 


ASL TRIER AO NT er ee a ee a 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §963. 
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Order in accordance with opinion. 
§. S. Alexander, U. S. Atty., of Topeka, Kansas, for plaintiff. 
Frank L. Bates, of Kansas City, Kansas, for defendants. 


HOPKINS, D. J.—The action is on a promissory note. Defendants 
in answer have pleaded fraud and want of consideration. No question 
is raised but that the United States acquired the note in due course. 
The question of negotiability is the only one for present consideration. 
An order was entered submitting for determination in advance of trial 
the question, ‘‘Is the note sued upon a negotiable instrument ?’’ 

Defendants, the Nagorneys, executed the note to one J. S. Batchel 
for the installation of a furnace. Batchel transferred the note, and it 
came into the possession of the United States through the Federal Hous- 
ing Administration. Defendants allege the furnace would not heat and 
is worthless junk, 

The note, dated December 23, 1935, is in the face amount of $161.54, 
which sum is made payable in monthly installments of $8.98. Provisions 
of the note, which it is alleged destroy its negotiability (numbered herein 
for convenience), are as follows: 

(1) ‘* ... On default in the payment of any installment the whole 
amount of this note shall then and there become due at the election of 
the legal holder thereof.’’ 

(2) ‘‘In the event that there shall be a default in the payment of 
any installment of principal, the entire amount of principal shall, at 
the option of the holder, immediately, without notice, become due and 
payable.”’ 


(3) ‘‘And to secure the payment of said amount, we. . . authorize, 
irrevocably, any attorney of any court of record to appear for us in 
such court, in term time or vacation, at any time hereafter and to con- 
fess a judgment without process in favor of the holder of this note for 
such amount as may appear to be unpaid thereon, together with costs 
and reasonable attorney’s fees, and to waive and release all errors which 
may intervene in any such proceedings and consent to immediate execu- 
tion and that no writ of error or appeal shall be prosecuted on such 
judgment and to waive all right of the undersigned to have personal 
property last taken and sold under any execution on said judgment, 
hereby waiving and releasing all rights under the exemption laws of 
this State; hereby ratifying and confirming all that our said attorney 
may do by virtue hereof.’’ 

Provisions of the note set out in paragraphs numbered (1) and (2) 
above, which accelerate the due date of the note at the option of the 
holder upon default in payment of any installment, defendants insist 
render the note uncertain in time. 

Kansas law is controlling here, and the statutes of the state provide: 
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‘‘An instrument to be negotiable must conform to the following 
requirements: ... (3) must be payable on demand, or at a fixed or 
determinable future time... .’’ 

‘‘An instrument is payable at a determinable future time, within 
the meaning of this act, which is expressed to be payable: (1) At a fixed 
period after date or sight; or (2) on or before a fixed or determinable 
future time specified therein; or (3) on or at a fixed period after the 
occurrence of a specified event which is certain to happen, though the 
time of happening be uncertain. An instrument payable upon a con- 
tingency is not negotiable, and the happening of the event does not 
eure the defect.’’ G. S. 52-201, 52-204. 

Defendants argue that the option or election in the holder of the 
note to declare the entire amount due upon any default is a ‘‘contin- 
gency’’ as used in the last sentence of the statute. The question, how- 
ever, appears to be settled by the decisions. 

In Clark v. Skeen, 61 Kansas 526, 60 P. 327, 49 L. R. A. 190, 78 
Am. St. Rep. 337, opinion by Judge Johnston, it is said: ‘‘The negotia- 
bility of the paper appears to have been challenged.on two grounds, and 
the first is that it contains a stipulation that upon default in the pay- 
ment of interest the whole amount shall become due, and then draw a 
greater rate of interest. Stipulations like these are not inconsistent with 
negotiability. According to mercantile law, negotiable paper is required 
to be certain as to time and amount, but the note in question, as will 
be observed, fixes a certain time for payment, and the fact that it may 
become due at an earlier time depends upon the maker himself.’’ 

In Commerce Trust Co. v. Trust Co., 113 Kan. 311, 214 P. 610, the 
syllabus reads: ‘‘A coupon bond secured by mortgage contained the 
following stipulation: ‘If any interest coupon or any part thereof is not 
paid when due or in case of failure to comply with any of the require- 
ments of the mortgage given by the maker hereof to secure the payment 
of this bond the principal and accrued interest shall become due and 
payable at once at the option of the legal holder of this bond.’ Held, 
the language did not render the instrument nonnegotiable with the 
meaning of the Negotiable Instruments Law.’’ 

_ In 8 C. J. 189, the general rule is stated to the same effect, as fol- 
lows: ‘‘A provision in a note that the whole shall be due, either abso- 
lutely or at the option of the holder, on default in the payment of any 
installment, or in the payment of the interest, does not affect its nego- 
tiability.’’ 

It is next argued that the provisions of the note contained in para- 
graph (3) above relative to confession of judgment, assessment of costs 
and attorney’s fees, waiver of exemption rights, etc., destroy nego- 
tiability. 

The confession of judgment is discussed hereinafter. The other 
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features are concluded by the state statute and decisions. The statute, 
G. S. 52-205, reads: ‘‘. . . The negotiable character of an instrument 
otherwise negotiable is not affected by a provision which: ... (2) au- 
thorizes a confession of judgment if the instrument be not paid at 
maturity; or (3) waives the benefit of any law intended for the ad- 
vantage or protection of the obligor... .”’ 

The provision for attorney’s fees is not fatal to negotiability. In 
Leach v. Urschel, 112 Kan. 629, 632, 212 P. 111, 113, it was said: ‘‘ And 
as to the promise to pay an attorney’s fees, that part of the stipultation 
is wholly void . . . but such a recital does not destroy the negotiability 
of a promissory note.”’ 

A point of more importance is presented by that portion of para- 
graph (3) above which authorizes any attorney to appear in court ‘‘at 
any time hereafter and confess judgment . . . for such amount as may 
appear to be unpaid thereon.’’ The statute, it will be noted, says that 
a provision in a note for confession of judgment if the note ‘‘be not 
paid at maturity’’ shall not affect negotiability. But here, the authority 
to confess judgment is not conditioned upon maturity of the note, but 
the note says ‘‘at any time hereafter’’ judgment may be confessed ‘‘for 
such amount as may appear to be unpaid.’’ 

Treating the point, in 8 C. J. 128, it is said that such statutory pro- 
visions do not apply to stipulations for -onfession of judgment ‘‘prior’’ 
to maturity. An early Pennsylvania case is cited. Cases cited by de- 
fendants on this point are early cases and prior to the general enact- 
ment of state statutes on negotiable instruments. Defendants’ cases, 
Richards v. Barlow, 140 Mass. 218, 6 N. E. 68; Wisconsin Yearly Meet- 
ing of Freewill Baptist v. Babler, 115 Wis. 289, 91 N. W. 678; Edilen 
v. First Nat. Bank, 139 Md. 422, 115 A. 602, 608; Conrad Seipp Brew- 
ing Co. v. McKittrick, 86 Mich. 191, 48 N. W. 1086, hold in substance 
that the notes in question were not negotiable because judgment could 
be confessed and execution had thereon at any time before or after 
maturity, at the discretion of the holder. 

More recent decisions, however, appear to hold that a provision in 
a note similar to the one under discussion, authorizing confession of 
judgment at any time for the amount unpaid, will be interpreted only 
as authorizing such judgment for the amount then due. Such construc- 
tion is consistent with the import of the instrument when considered 
from its four corners. The note in suit here provides for eighteen 
monthly payments, and consideration has already been given to a pro- 
vision of the note, and that provision upheld, under which the entire 
amount matures, becomes due, upon default in the payment of any in- 
stallment. Construing the instrument as a whole, it would seem that 

the provisions for confession of judgment ‘‘at any time hereafter’’ and 
‘*for the amount unpaid’’ must be limited by the other provisions of 
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the note fixing definite dates of payment and providing for the accelera- 
tion of those dates upon default in making any payment. For instance, 
the case of Conrad Seipp Brewing Co. v. McKittrick, 86 Mich. 191, 48 
N. W. 1086, relied upon by defendant, was cited, commented upon, but 
not followed in a later decision by the Michigan court. In the case of 
Jones v. Turner, 249 Mich. 403, 228 N. W. 796, 797, decided in 1930, 
the court held that a provision for the confession of a judgment ‘‘at 
any time hereafter . . . for such amount as may appear to be unpaid 
thereon’’—language identical to that here under consideration—did 
not destroy negotiability of the note. The court on this point merely 
said: ‘‘The negotiable character of an instrument otherwise negotiable 
is not affected by a provision which authorizes a confession of judgment 
if the instrument is not paid at maturity.’’ 


In a discussion of this question in 30 Michigan Law Review 297, 
the two Michigan cases discussed above are commented upon as follows: 
“In 1891, the Supreme Court of Michigan held that the words ‘for such 
amount as may appear to be unpaid thereon’ authorized confession of 
judgment at any time and the note was nonnegotiable. Conrad Seipp 
Brewing Co. v. McKittrick, 86 Mich. 191, 48 N. W. 1086. In 1930 that 
same court held an instrument employing the same identical words nego- 
tiable. Jones v. Turner, 249 Mich. 403, 228 N. W. 796. Since the 
Negotiable Instruments Law intervened, the court must have considered 
these words to authorize entry of judgment only after maturity.’’ 

Both sides of the question here involved are discussed at length and 
both views are supported by numerous authorities in notes on the sub- 
ject in 117 A. L. R., pp. 673-678; Uniform Laws Ann., V. 5, p. 75; 
and Ogden Negotiable Instruments, pp. 86-87. In all these discussions 
the late Michigan case of Jones v. Turner, supra, is cited in support 
of the view that negotiability is not affected by a stipulation for con- 
fession of judgment such as we have here. 

On the other hand, the notes mentioned contain a greater number 
of cases, largely of an early date, which hold that the provision here 
involved destroys negotiability. 

In Ogden Negotiable Instruments, page 86, the question is explained 
as follows: ‘‘Courts have differed as to the effect of a confession of 
judgment injected into a promissory note. Before the Negotiable In- 
struments Law, the courts holding the paper nonnegotiable relied on 
two grounds. Namely: (1) The provision was ‘luggage’ beyond that 
permitted in a negotiable instrument, and (2) the time of maturity 
was thereby made uncertain . . . but since the enactment of the Nego- 
tiable Instruments Law, instruments authorizing a confession of judg- 
ment are negotiable only where the entry is to be at or after maturity.’’ 

If the note in suit is to be considered a negotiable instrument, that 
view can only result from a process of judicial interpretation. The 
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words authorizing confession of judgment ‘‘at any time’’ for the sum 
‘appearing to be unpaid’’ must be interpreted in the light of the other 
provisions of the note, and held to authorize such judgment only after 
default in payment of one of the installments when due. Such an in- 
terpretation is not unreasonable. The note in A. L. R., for instance, 
cites the case of Beard v. Baxter, 258 Ill. App. 340, wherein it was 
held that a note containing a power of attorney to confess judgment 
either before or after maturity is negotiable. Such an interpretation is 
consistent also with the general rule that any and all contracts are to 
be interpreted as a whole and inconsistent provisions harmonized. 

I am of opinion the note in suit is a negotiable instrument, and the 
issue of law submitted for determination must be and is determined 
in favor of the plaintiff, 
















NOTE SIGNED FOR ACCOMMODATION OF 
BANK PRESIDENT 






Federal Deposit Insurance Corp. v. Vest, United States District Court, 
E. D. Kentucky, 28 Fed. Supp. 507 







The president of a bank, who owned most of its capital stock and 
was in complete control of all of its affairs, persuaded the defendant 
to sign a note payable to the bank for the accommodation of the 
president. The president received the proceeds of the note. He 
had agreed to pledge certain collateral securing the note but this 
was not done. When the bank later failed, it was held that the 
receiver could not enforce the note against the defendant. The rule 
to the effect that the agent’s knowledge will not be imputed to the 
principal where the agent is acting in his own interests adversely to 
the principal, does not apply in a case where the principal is a cor- 
poration and the agent is in such complete control of its affairs as 
to be the sole agency through which the corporation acts. Under 
such circumstances, the agent and the principal being practically 
identical, notice to or knowledge of the agent must of necessity be 
regarded as notice to or knowledge of the principal, even though the 
agent or officer may have an individual interest in the matter adverse 
to that of the principal. 





















Action by the Federal Deposit Insurance Corporation, receiver of 
the Taylor National Bank, against John L. Vest and another to recover 
the principal and accrued interest alleged to be due on a promissory 
note executed by the named defendant. 

Judgment in accordance with opinion. 








NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §42. 
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Peter, Heyburn, Marshall & Wyatt, Baldwin C. Burnam, Wilson W. 
Wyatt, and Eugene R. Attkisson, all of Louisville, Ky., for plaintiff. 

Vest & Vest, of Walton, Ky., and Rouse, Price & Adams, of Coving- 
ton, Ky., for defendants. 


FORD, D. J.—The plaintiff, receiver of the Taylor National Bank 
of Campbellsville, Kentucky, seeks to recover from the defendant John 
L. Vest, the principal and accrued interest alleged to be due on a prom- 
issory note for $10,000 which was executed and delivered by Vest to 
the bank on January 12, 1937. 

The note in suit is the last of a series of renewals, the original of 
which was executed on January 24, 1935. The facts and circumstances 
attending the execution of the original and the renewals are not disputed. 

The defendant Vest is an attorney residing at Walton, Kentucky. 
Several years prior to 1935, he had occasion to spend considerable time 
in Campbellsville on professional business and incidentally became 
acquainted with T. O. Morton, the president and chief executive officer 
of the Taylor National Bank. He subsequently represented Morton in 
important litigation and was associated with him in a business venture. 
Thus, their acquaintance, which was at first casual, ripened into a rather 
close and intimate friendship. 

On January 24, 1935, they met in Louisville and Morton informed 
Vest that he needed $10,000; that his bank (referring to the Taylor 
National Bank) had on hand $10,000 in idle cash, and hence he did not 
like to go to another bank for a loan, and yet he preferred not to appear 
as a borrower from his own bank. He requested Vest to sign an accom- 
modation note for him for $10,000 to the Taylor National Bank and 
agreed to pledge as collateral security for the note 400 shares of Man- 
hattan Railway Modified Guaranteed stock and $4,000 of Cleveland 
Union Terminal bonds, which securities at that time had a market value 
in excess of $12,000. Morton further agreed that he would add what- 
ever additional security might be required from time to time to ade- 
quately protect and secure the payment of the note, that he would keep 
the interest paid and when the collateral reached a satisfactory price 
he would dispose of it and pay the note. Relying upon these assurances, 
Vest signed the note in blank and delivered it to Morton and at the 
same time signed and delivered to him a check drawn on the Taylor 
National Bank for $10,000, which, at Morton’s request, was made pay- 
able to the Bank of Commerce of Louisville. Morton filled out the note 
and placed it in the bank, together with the collateral securities, in 
accordance with the agreement. The loan was duly entered to the credit 
of Vest and his check paid. Vest received none of the money represented 
by the loan and derived no benefit whatever from the transaction. It 
was purely an accommodation to Morton. Vest signed the renewals 
in blank, when requested, and mailed them to Morton. Vest paid 














THE BANKING LAW JOURNAL 793 





no interest except on one occasion when Morton furnished the money. 

At all times referred to Morton was not only the president and chief 
executive officer of the Taylor National Bank but he owned 76 per cent. 
of its capital stock. The evidence convincingly demonstrates that he 
was in exclusive control of the bank and directed all its operations. 
The board of directors and loan committee were entirely dominated by 
him. He exercised the corporate will of the bank in all matters and 
the acts of all other officers were merely perfunctory. It was a typical 
‘‘one-man bank.’’ 

In the last of March or early in April, 1937, Vest discovered that 
Morton had removed all the collateral originally pledged for the note 
and had used it for his own purposes. In admitting his conduct to Vest, 
Morton said he ‘‘got in a jam and transferred it and could not put it 
back for a few days.’’ On April 12, 1937, Vest went before the board 
of directors and disclosed to them the facts with reference to this accom- 
modation note and the removal of the collateral. When the bank was 
closed a few months later, $4,000 in bonds of the Allegheny Corporation 
appeared to be pledged to secure the note, but these bonds were found 
to be the property of certain trustees who had placed them in the bank 
for safekeeping. The use of these bonds by Morton as collateral on 
the note was entirely unauthorized and they were recovered by the 
owners. 

The plaintiff relies upon the familiar exception to the general rule 
to the effect that the agent’s knowledge will not be imputed to his prin- 
cipal where the agent in the particular transaction acts in his own 
interests adversely or antagonistically to his principal. This exception 
does not apply, however, where the agent or officer of a corporation is 
in such complete control of it and so dominant in its affaiars as to be 
the sole agency through which the corporation exercises its will in 
participating in the particular transaction. Under such circumstances, 
the agent and the principal being practically identical, notice to or 
knowledge of the agent must of necessity be regarded as notice to or 
knowledge of the principal, even though the agent or officer may have 
an individual interest in the matter adverse to that of the principal. 

The facts disclosed by the evidence bring this case well within this 
rule, sometimes referred to as the ‘‘sole actor’’ doctrine, as defined and 
applied in the ease of Anderson v. Missouri State Life Insurance Com- 
pany, 6 Cir., 69 F. 2d 794, 798, in which, after first stating that the 
evidence ‘‘fully demonstrates that the corporate will of the Missouri 
State Life was exercised only by Caldwell or at his bidding,’’ the Court 
said: ‘‘Nor do we see here any escape from the ‘sole actor’ doctrine 
even in the limited application that was made of it by this court in the 
third phase of Kean v. National City Bank [6 Cir.] 294 F. 214, and 
by the Supreme Court in Curtis, Collins & Holbrook Co. v. United 
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States, 262 U. S. 215, 43 S. Ct. 570, 67 L. Ed. 956. When members of a 
board or committee representing a corporation surrender their powers 
to an individual, either within or without such board or committee, 
who completely dominates, and through whom only the corporate powers 
are exercised, such board or committee is the sole actor, with but a single 
will and purpose, or else the dominant individual is the sole actor, and 
the others are to be ignored as if they did not in fact, as they do not 
functionally, exist. However considered, the principle is the same. So 
applying the sole actor doctrine, we cannot distinguish this case either 
from the third phase of the Kean Case, supra, or from the holdings of 
this court in National City Bank v. Carter [6 Cir.], 14 F. 2d 940, and 
National City Bank v. Carter [6 Cir.], 31 F. 2d 25.’’ 


While there appears some diversity of opinion as to the true ra- 
tionale or foundation of the ‘‘sole actor’’ doctrine, its soundness is 
supported by the great weight of authority. Curtis, Collins & Holbrook 
Co. v. United States, 262 U. S. 215, 43 S. Ct. 570, 67 L. Ed. 956; An- 
derson v. Missouri State Life Insurance Company, supra; Skud v. 
Tillinghast, 6 Cir., 195 F. 1, 5; Munroe v. Harriman National Bank, 
2 Cir., 85 F. 2d 493, 111 A. L. R. 657; Connecticut Fire Insurance Com- 
pany v. Commercial National Bank, 5 Cir., 87 F. 2d 968; Maryland 
Casualty Company v. Queenan, 10 Cir., 89 F. 2d 155. 

The contention of the plaintiff that the ‘‘sole actor’’ doctrine does 
not prevail in Kentucky, or that it is not applicable, under Kentucky 
law, to the particular facts of this case, seem untenable. The doctrine 
was recognized in the case of Ohio Valley Banking & Trust Company 
v. Citizens’ National Bank, 173 Ky. 640, 653, 191 S. W. 433, and ap- 
plied in Citizens’ Sav. Bank v. Walden, 52 S. W. 953, 21 Ky. Law Rep. 
739, and in Mutual Life Insurance Company v. Chosen Friends Lodge, 
93 S. W. 1044, 29 Ky. Law Rep. 394. The fact that in numerous Ken- 
tucky cases the point was not raised does not lend support to the plain- 
tiff’s contention. 

In making the loan for the bank upon the note which he induced 
Vest to sign, Morton was acting within the scope of his authority. Mor- 
ton being the bank’s sole representative in procuring the note, it can- 
not claim any right to it except such as it acquired through him, and 
it cannot take the benefit of his act without taking also the burdens 
resulting from the agreement which he made and under which he pro- 
cured the note to be executed. See Connecticut Fire Insurance Com- 
pany v. Commercial National Bank, supra. The evidence clearly show- 
ing a breach of the contract, pursuant to which the note was executed, 
notice of which is imputed to the bank, recovery on the note is thereby 
precluded. See Skud v. Tillinghast, supra. 

Let findings of fact and conclusions of law, together with judgment 
in conformity herewith, be submitted for entry. 
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BANK ALLOWED TO RECOVER ON NOTE 





Branstetter v. Exchange National Bank of Tulsa, Supreme Court of 
Oklahoma, 90 Pac. Rep. (2d) 393 





In an action by a national bank against the maker of a promis- 
sory note, where the maker contends that the note was given by him 
to the bank not for a loan but merely to cover up an unlawful pur- 
chase of shares of banking stock, pursuant to an arrangement be- 
tween him and the officers of the bank, the burden is upon the 
defendant to show that the board of directors had sanctioned the 
illegal transaction. In this case the defendant failed to introduce 
evidence sufficient to support his allegations and he was held liable 
on the note. 


Action by the Exchange National Bank of Tulsa against Ray Bran- 
stetter on a promissory note. Judgment for plaintiff, and defendant 
appeals, 

Affirmed. 

F. V. Westhafer, of Tulsa, for plaintiff in error. 

Jos. L. Hull, Chas. E. Bush, and Jas. E. Bush, all of Tulsa, for de- 
fendant in error. 


GIBSON, J.—This action was instituted in the district court of 
Tulsa county by defendant in error, a national banking institution, 
against plaintiff in error to recover on a promissory note. The parties 
will be referred to in the order of their appearance at the trial. 

Defendant alleged that the note did not represent a loan of money 
but arose out of a transaction whereby the plaintiff purchased from 
him certain stock of another banking institution in violation of law, 
and was void. In this connection it is charged that the note was given 
for the amount of the purchase price paid for the stock merely to con- 
ceal the fact of actual sale thereof. 

The principal issue was whether the note was given to conceal the 
alleged illegal transaction, or as evidence of a loan of money. 

Judgment was rendered for plaintiff on the jury’s verdict. 

The errors assigned concern the admission and rejection of certain 
testimony; and the sufficiency of the evidence is questioned. 

On a former appeal of this case (178 Okl. 343, 62 P. 2d 1210) a 
judgment for plaintiff was reversed and the cause remanded for the 
purpose of affording defendant an opportunity to sustain his allega- 
tions with reference to the alleged illegal contract of purchase. 





NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §903. 
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It is now conceded that as a matter of the law of the case if the 
transaction was in fact a contract for the purchase of defendant’s stock 
by the plaintiff the same was illegal and void, and plaintiff could not 
maintain an action thereon. 

The promissory note is presumed to be a valid and binding obliga- 
tion for the payment of money, and defendant properly assumed the 
burden of proof to show that the note was in fact a part of an arrange- 
ment or contract entered into for the purpose of defeating the law. 

But such an illegal agreement must be established as any other con- 
tract is established in law before the parties thereto may be adversely 
affected thereby. If consummated through the medium of agency, the 
agent’s authority to execute an unlawful contract for his principal, 
though the general agency be known to the other party, will not be 
presumed, because unlawful purpose is never presumed. That is to say, 
the authority of an agent to execute an unlawful contract in behalf 
of his principal does not come within the rule stated in A. J. McMahan & 
Co. v. Hibbard, 182 Okl. 503, 78 P. 2d 409, to the effect that one deal- 
ing with an admitted agent may presume that he is a general agent 
acting within the scope of his authority. 

Here defendant relied upon an alleged unlawful agreement entered 
into by him with a director and later executed by an assistant cashier 
of the plaintiff bank, and has asked the court to leave the parties where 
it found them, without remedy. 13 C. J. 492, sec. 440. The managing 
officers of a corporation derive their authority from the board of di- 
rectors acting within the scope of the corporate by-laws and the stat- 
utes. 14A C. J. 366, sec. 2226. It was incumbent upon defendant to 
show by proper evidence that said board had either authorized the 
alleged unlawful agreement or had ratified the same in some manner 
that would work an estoppel. Assuming that the evidence, without 
contradiction, established the agreement with the aforesaid officers, the 
defendant was compelled to go further with his proof to show that the 
directors of the bank had sanctioned the agreement. This he failed to 
do. Where, as here, the officer’s contract appears on its face to be beyond 
the powers not only of the officer but of the corporation itself, no 
presumption can arise favoring its sanction by the board of directors. 
See 14A C. J. 399-401, see. 2251. 


The note here sued upon was apparently a valid contract. The 
courts will not deny a corporation its remedy upon such a contract on 
a plea by defendant that the same was entered into by the corporation’s 
managing officers in furtherance of an unlawful design, where it is not 
shown that the board of directors sanctioned the unlawful purpose. 

The evidence rejected and received allegedly through error bore no 
relation to the question whether the board of directors sanctioned the 
unlawful agreement. In view of our conclusion as stated above, the 
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evidence in question was immaterial, and the court committed no error. 
Defendant merely failed to support his plea in bar by any evidence, 
leaving plaintiff with a prima facie case upon the note. The verdict 
was correct. 

The judgment is affirmed. 


SALE OF PROPERTY BELONGING TO 
INSOLVENT BANK 


Cooper v. O’Connor, Comptroller of the Currency, United States Court 
of Appeals for the District of Columbia, 105 Fed. Rep. (2d) 761 


The comptroller of the currency approved the recommendation 
of the receiver of a national bank for the sale of real property 
belonging to the bank. It was held that the comptroller cannot be 
made personally liable in an action by a stockholder, alleging that 
the property was sold for a sum much less than its actual value, 
where it appeared that all steps provided by statute in the sale of 
realty by receivers of national banks were complied with and where 
there was a total absence of proof of any fraud. 

The rule is that where an act of a public officer ‘‘was done within 
the scope of the officer’s duties as defined by law, the policy of the 
law is that he shall not be subjected to the harassment of civil litiga- 
tion or be liable for civil damages because of a mistake of fact 
occurring in the exercise of his judgment or discretion, or because 
of: an erroneous construction and application of the law.’’ 


Appeal from the District Court of the United States for the District 
of Columbia. 

Action by Wade H. Cooper, in his own behalf and in behalf of others 
similarly situated, against J. F. O’Connor, individually and as Comp- 
troller of the Currency of the United States, and others for an account- 
ing. The suit was prosecuted against the named defendant alone. 
Motion to dismiss the bill was sustained, the bill was dismissed, and the 
plaintiff appeals. 

Affirmed. 

George B. Fraser, Robert H. MeNeill, and Kelly Kash, all of Wash- 
ington, D. C., for appellant. 

Brice Clagett and Charles E. Wainwright, both of Washington, D. C., 
for appellees. 


GRONER, C. J.—This is a suit brought by appellant as president, 
director, and stockholder of Continental Trust Company and of Com- 
mercial National Bank, both of Washington City, in his own behalf 
































798 





THE BANKING LAW JOURNAL 


and in behalf of others similarly situated, against O’Connor, individually 
and as Comptroller of the Currency; Bryan, formerly receiver of Con- 
tinental; and Baldwin, formerly receiver of Commercial. 

There was no service of process on either Bryan or Baldwin, and 
the suit was prosecuted against the Comptroller alone. 


The bill averred that in 1930 Continental had sold its deposits and 
goodwill to Commercial and delivered to the latter as security its re- 
ceivables, including a valuable piece of real estate in Fauquier County, 
Virginia, known as Manor of Leeds Orchard; that in 1933 upon insol- 
vency of the banks Baldwin was appointed receiver of Commercial and 
Bryan of Continental; that O’Connor subsequently became Comptroller 
of the Currency ; and that in 1934 the Comptroller and the two receivers 
agreed to sell and did sell the orchard property for approximately 
$15,000—‘‘an infinitesimal fraction of its real value.’’ And in an 
amended bill appellant averred that the orchard property at the time 
of the sale had a reasonable value in excess of $100,000, which was either 
known or in the exercise of proper diligence should have been known 
by the receiver and the Comptroller; that the sale was recommended by 
the receivers and approved by the Comptroller; but that the receivers’ 
petition to the court for authority to sell was not known to appellant, 
as the result of which he had no opportunity to object to the sale. The 
bill does not allege actual fraud, collusion, or bad faith, but does allege 
that in making the sale the defendants by gross negligence and lack 
of care failed to obtain a fair or reasonable price; and that they like- 
wise failed to secure appraisals or inventories or to procure valuations 
from persons engaged in the orchard business in the vicinity of the 
property ; and that as the result of their negligence the price received 
was so inadequate as to shock the conscience of the court and amount to 
fraud in law upon appellant’s rights and the rights of the banks ‘‘for 
which said defendants were acting as trustees.’’ The bill prayed that 
the defendants be required to account, and that judgment be rendered 
against them and each of them for the difference between the sale price 
and the actual value of the property. 

The Comptroller answered the bill and amended bill, and also filed a 
motion to dismiss on points of law. 

Upon argument the court below sustained the motion and dismissed 
the bill, and this appeal was taken. 

Passing by the question whether appellant as a stockholder had a 
right to bring the suit in his own name (cf. Davis Trust Co. v. Hardee, 
66 App. D. C. 168, 85 F. 2d 571, 574, 107 A. L. R. 1425), we are of 
opinion that the action of the court below was correct. Enough has been 
said to show that the bill alleged the sale was made by the receivers 
with the recommendation of the Comptroller and the approval of the 
court of proper jurisdiction. Sec. 5234 of the Revised Statutes (12 
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U. S. C. A. § 192,) authorizes the Comptroller of the Currency, upon 
the insolvency of a national bank, to appoint a receiver and to require 
of him such bond and security as he deems proper. Upon his appoint- 
ment the receiver, under the direction of the Comptroller, is authorized 
to take possession of the bank and ‘‘upon the order of a court of record 
of competent jurisdiction, [to] sell or compound all bad or doubtful 
debts, and, on a like order, [to] sell all the real and personal property 
of such association, on such terms as the court shall direct.’’ Congress 
in the enactment of the National Banking Act, 12 U. S. C. A. § 21 
et seq., has established a full and complete system for the administration 
of national banks, including their liquidation in insolvency. Cook 
County National Bank v. United States, 107 U. S. 445, 2 S. Ct. 561, 
27 L. Ed. 537. The receiver is the Comptroller’s agent, and like the 
Comptroller himself, is an officer of the United States. They may be 
held liable in a suit for accounting only in the event of fraud in the 
administration of their official duties. Cooper v. O’Connor, 69 App. 
D. C. 100, 99 F. 2d 135, 118 A. L. R. 1440; Kendall v. Stokes, 3 How. 
87, 11 L. Ed. 506; De Arnaud v. Ainsworth, 24 App. D. C. 167, 5 
L. R. A., N. S., 163; Mellon v. Brewer, 57 App. D. C. 126, 18 F. 2d 
168, 53 A. L. R. 1519. 

In Baker v. Schofield, 243 U. S. 114, 37 S. Ct. 333, 61 L. Ed. 626, 
the Supreme Court held a receiver liable where he had secretly pur- 
chased the property of the bank through the instrumentality of a third 
person. But, with this exception, we have been unable to find any 
case in which either the Comptroller or the receiver of a national bank 
has been required to account to the creditors of the bank for acts done 
within the scope of his authority and in the discharge of his official 
duties. In Wilson v. Awalt, D. C., 2 F. Supp. 465, and in Altman v. 
McClintock, D. C., 20 F. 2d 226, relief was denied in circumstances 
quite similar to the instant case. In both cases it was held that the 
receiver of a defunct national bank is not subject to the general equity 
rule that a trustee is amenable to an accounting to his cestui que trust, 
and all the cases hold that the receiver is an agent of the government 
invested by law with administrative authority and power. And this 
is true in an even greater degree of the Comptroller. Except for actual 
fraud, he is not liable in an action for damages brought at the instance 
of a stockholder of the bank on account of his acts in relation to matters 
committed by law to his control and supervision. This principle we 
have recently had occasion to apply in a case involving the same parties 
as in the instant case (Cooper v. O’Connor, supra), Colonel Cooper 
brought an action against Comptroller O’Connor, the receiver, the 
United States attorney, and others, to recover damages for malicious 
prosecution, for having conspired to procure his indictment for viola- 
tion of the banking laws, of which he was later acquitted. In that case 
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we held that the Comptroller and the receiver, as officers of the United 

States, were not liable to respond in damages for acts done by them 
within the scope of their official duties in the administration of the 
affairs of the insolvent bank even in a case in which it was charged 
they had acted with malice. There we said: 

“There is a general rule that a ministerial officer who acts wrong- 
fully, although in good faith, is nevertheless liable in a civil action and 
cannot claim the immunity of the sovereign. There is also a general 
rule that if any officer—ministerial or otherwise—acts outside the scope 
of his jurisdiction and without authorization of law, he is liable in an 
action for damages for injuries suffered by a citizen as a result thereof. 
See Bradley v. Fisher, 13 Wall. 335, 351, 352, 20 L. Ed. 646. On the 
contrary, if the act complained of was done within the scope of the 
officer’s duties as defined by law, the policy of the law is that he shall 
not be subjected to the harassment of civil litigation or be liable for 
civil damages because of a mistake of fact occurring in the exercise of 
his Judgment or discretion, or because of an erroneous construction and 
application of the law.’’ 

69 App. D. C. at pages 102-103; 99 F. 2d at pages 137, 138, 118 
A. L. R. 1440. 

The rule grows out of the long recognized fact that the interests of 
the people require that due protection be accorded to officials of govern- 
ment in respect to their official acts. And so it has been held that a 
public officer is not liable to an action if he falls into error where the 
act to be done is not merely a ministerial one but one in relation to 
which it is his duty to exercise judgment and discretion. Kendall v. 
Stokes, supra, 3 How. at page 98, 11 L. Ed. 506. Nor is he liable 
because of the motives with which he discharged an official duty. De 
Arnaud v. Ainsworth, 24 App. D. C. 167, 178, 5 L. R. A., N. S., 163. 

In the case under consideration, the Comptroller’s connection with 
the controversy is that, in the exercise of his general supervisory powers, 
he approved the recommendation of sale. The only other circumstance 
is the allegation that he knew the ‘‘real,’’ ‘‘true,’’ or ‘‘reasonable’’ 
value was far in excess of the amount which he approved. But this 
alone does not constitute fraud. There may be many occasions when 
the best interests of all concerned will be served by approving such 
a sale. From the facts alleged we cannot say that the Comptroller acted 
fraudulently. By reference to the exhibits in the record, we find that 
the receivers filed a petition with the court, setting forth the offer; the 
fact that efforts had been made to find a purchaser at a better price; 
the deterioriation of the property ; and a statement of their opinion that 
it was desirable to accept the offer. We also find the authorization and 
approval of the sale by the court. Since all the steps required by statute 
in the sale of real estate by receivers of national banks have been com- 
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plied with, something more than negligence, carelessness, and improvi- 

dence, in the respects mentioned, must be alleged before the Comptroller 

can be held in damages for an act committed by law to his discretion. 
Affirmed. 


OWNERSHIP OF JOINT DEPOSIT 
Meigs v. Thayer, Supreme Court of Michigan, 287 N. W. Rep. 342 


In 1933 a woman of business experience opened a savings account 
in a national bank in the joint names of herself and the plaintiff, a 
woman lacking business experience. The account was payable to 
either or the survivor. The business woman made all of the deposits 
in the account and, at the time of her death, it amounted to $7,233.73. 
The plaintiff, understanding from statements of the estate’s lawyer, 
that, because she had made no contributions to the account, she was 
not entitled to it, thereupon went to the bank and transferred the 
account to the estate. It was held that the plaintiff had made the 
transfer in ignorance of her rights and that she was entitled to a 
decree directing that the account be retransferred to her. 


Suit in equity by Florence M. Meigs against Parker Thayer, as 
executor of the will of Etta E. MacFarlane, deceased, and another, for 
cancellation of plaintiff’s transfer of a joint savings bank deposit in the 
names of plaintiff and testatrix to the executor and restoration of the 
amount thereof to plaintiff. From a decree of dismissal, plaintiff ap- 
peals. 

Reversed and rendered. 

Argued before the Entire Bench. 

Hill, Hamblen, Essery & Lewis, of Detroit (Charles C. Andrews and 
Austin Fleming, both of Detroit, of counsel), for appellant. 

Charles H. Hatch, of Detroit, for appellees. 


WIEST, J.—In October, 1933, Etta E. MacFarlane, a single woman 
of financial means and business experience, and plaintiff herein, a widow, 
without financial means and with little business experience, who were 
long-time friends, went to a branch of the Manufacturers National Bank 
of Detroit and opened a savings account in their joint names, payable 
to either or the survivor, and signed forms and cards to such effect, in- 
eluding the recital that: ‘‘The intention of the said signators is to create 
a joint tenancy in this account and in the accounts in continuation 
hereof with right of survivorship.’’ This constituted them joint ten- 
ants, with deposits thereunder payable to either, during the life of both, 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §456. 
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or to the survivor after the death of one of them. Comp. Laws 1929, 
§ 12063, Stat. Ann. § 23.303. 

Act No. 286, Pub. Acts 1937, effective July 23, 1937, added the fol- 
lowing amendment: ‘‘The making of the deposit in such form shall, in 
the absence of fraud or undue influence, be prima facie evidence, in any 
action or proceeding, to which either such banking institution or surviv- 
ing depositor or depositors is a party, of the intention of such depositors 
to vest title to such deposit and the additions thereto in such survivor 
or survivors.’’ 


The initial deposit and all additions thereto were made by Miss Mac- 
Farlane. 

Miss MacFarlane died testate September 28, 1937, leaving an estate, 
not including the deposit, of the value of about $50,000, and at that 
time the joint deposit amounted to $7,233.73. Under the express terms 
of the deposit and the statute sole title to the deposit then vested in 
plaintiff. 

September 17, 1937, Miss MacFarlane executed a will, making spe- 
cific bequests, including one of $500 to plaintiff, with residue of her 
estate in trust for a named beneficiary, and named defendant Thayer 
executor. The executor learned of the mentioned deposit, counseled 
with the attorney for the estate and plaintiff, upon request, visited the 
office of the attorney and there, in answer to questions, stated she had 
made no part of the deposit and, under the belief that, in such event, 
the deposit was not hers, stated she did not claim it, was at once taken 
to the bank and there executed a transfer of the deposit to the executor. 
Subsequently, learning that she owned the deposit and the fact she had 
contributed no part thereof was immaterial, plaintiff filed the bill herein 
to be relieved of her mistake, have cancellation of the transfer of the 
deposit and decree for restoration of the amount thereof. Proofs were 
taken under reference by a circuit court commissioner and report made 
in favor of plaintiff. Defendants filed exceptions, and the court dis- 
missed the bill. 


Plaintiff reviews by appeal, and contends that no substantial evi- 
dence was introduced in rebuttal of the presumption declared by the 
mentioned statute and that her ignorance of her rights, taken advantage 
of in the office of the attorney for the estate in having her release her 
vested right without advice or consideration, entitled her to the relief 
asked. 

Defendants claim there was sufficient evidence to overcome the statu- 
tory presumption; that plaintiff declared she made no claim to the de- 
posit and voluntarily joined in placing the same in the hands of the 
executor, that the attorney for the estate was under no obligation to 
advise plaintiff of her legal rights and his silence was proper and plain- 
tiff’s claimed mistake does not entitle her to any relief. 
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While it is true that the attorney for the estate was under no obliga- 
tion to advise plaintiff as to her legal rights, of which we must assume 
he was fully aware, inclusive of the law, that her rights were not con- 
tingent upon contribution to the deposit and that her disclaimer was 
manifestly based on a mistake engendered by his noncontrolling ques- 
tions, he was bound to recognize her manifest ignorance and not plant 
advantage to the estate thereon. 

The express intention of Miss MacFarlane, in the original applica- 
tion creating the deposit, stands unaffected by subsequent acts on her 
part and, there having been no fraud or undue influence, we must let 
stand what she let stand to the time of her death. Had she desired 
otherwise she was enabled at any time to withdraw the whole or any 
part of the deposit. 

Under the evidence and the law sole title to the deposit vested in 
plaintiff at the death of Miss MacFarlane, and plaintiff’s release of such 
right and title was by reason of ignorance of her rights and the mistake, 
brought about by questions well calculated to impress her as vital to 
her right to claim the deposit. 

This is a clear case calling upon the court of equity to place the 
parties and their rights and obligations where they belong. 

The decree of the circuit court is reversed, and a decree will be 
entered in this court setting aside the transfer of the deposit, restoring 
ownership thereof to plaintiff and requiring the executor of the estate 
of Etta E. MacFarlane, deceased, to repay the money, with interest 
thereon at five per cent. per annum. Plaintiff will recover costs. 




























PAYROLL ACCOUNT NOT A PREFERRED 
CLAIM 






Carnegie-Illinois Steel Corporation v. Berger, United States Circuit 
Court of Appeals, Third Circuit, 105 Fed. Rep. (2d) 485 










Money to meet a corporation’s payroll account was deposited in 
the bank at a time when the officers knew that the bank was hope- 
lessly insolvent. The deposit was in no way segregated from the 
general assets of the bank. The bank subsequently failed and the 
corporation depositor did not claim to be a preferred creditor until 
eight months after it filed a general claim. It was held that the de- 
positor was entitled to no preference over other creditors of the bank. 











Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania; Frederic P. Schoonmaker, Judge. 











NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §151. 
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Suit by the Carnegie-Illinois Steel Corporation, successor by merger 
to American Sheet & Tin Plate Company, against Andrew B. Berger, 
receiver of the First National Bank & Trust Company of Monessen, Pa., 
to have certain sums in the plaintiff’s account in the First National 
Bank & Trust Company of Monessen, an insolvent national bank, de- 
clared to be subject to a trust in its favor, either by express agreement 
or ex maleficio or payable as a preferred claim. From a decree of dis 
missal, the plaintiff appeals. 

Affirmed. 

H. Eastman Hackney, F. T. Ikeler, John C. Bane, Jr., and Reed, 
Smith, Shaw & McClay, all of Pittsburgh, Pa., for appellant. 

Charles Alvin Jones, of Pittsburgh, Pa., George H. McWherter, of 


Greensburg, Pa., and Arthur McKean, of New Kensington, Pa., for ap- 
pellee. 


BIGGS, C. J—A bill of complaint was filed by the appellant in the 

court below seeking to have certain sums in its account in the First 
National Bank & Trust Company of Monessen, an insolvent national 
bank, declared to be subject to a trust in its favor, either by express 
agreement or ex maleficio, or, payable as a preferred claim. Specifically, 
the pleading shows that the appellant maintained a payroll account 
at the Bank and that upon October 13, 1931, its balance was $21,723.10, 
$20,000 of which had been deposited on October 10, 1931, three days 
before the Bank suspended business by resolution of its board of di- 
rectors. The appellant claims that the appellee, the receiver appointed 
by the Comptroller of the Currency for the Bank, should be compelled 
to pay to the appellant the entire balance due it. This assertion is 
based upon the contention that the deposits of the appellant were made 
pursuant to a contract entered into between the appellant and the Bank 
dated January 24, 1905. If this contention be not tenable, then the ap- 
pellant asserts that the officers and directors of the Bank committed a 
fraud upon the appellant when the Bank accepted the deposit of $20,000 
upon October 10, 1931, because they knew or should have known that 
the Bank was hopelessly insolvent and that therefore this sum is re- 
coverable by it. In each instance the appellant indicates its willingness 
to off-set against the sums claimed by it amounts received by way of 
the payment of dividends, as will appear hereafter. 

An answer was filed to the bill by the appellee, denying the appel- 
lant’s claim to a preferential payment. By an amendment to the an- 
swer, the appellee alleges that the acceptance by the appellant of divi- 
dends paid to general creditors and delay in asserting its claimed prefer- 
ence estops the appellant from recovery. The appellee filed a motion 
to dismiss the bill upon the ground of laches. The court below granted 
the motion. The appellant then filed a petition for reconsideration and 
for leave to amend. The court below required the appellant to suggest 
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its proposed amendment by motion. After consideration, the District 
Judge denied the motion and dismissed the bill of complaint. This is 
the order appealed from. 


Was the Appellant’s Balance the Subject of an Express Trust? 


We assume that if the relationship of trustee and cestui que trust 
existed by express agreement between the appellee and the appellant, 
this relationship would persist in the face of the liquidation proceedings 
if there was a res in existence to which the trust would attach. The 
agreement of January 24, 1905, between the appellant and the Bank, 
however, is not made part of the bill. From the pleading it appears 
simply that the appellant deposited with the Bank funds or credits to 
meet the payroll at its plant. The Bank paid the checks issued by the 
appellant upon presentation in ordinary course. The $20,000 deposit 
made by the appellant upon October 10, 1931, was intended, with the 
balance of $1,723.10 already in the account, to meet the payroll coming 
due upon Orctober 15, 1931. 

There are no allegations that would lead to a conclusion that the 
appellant’s balance was of the nature of a trust fund or res. The de- 
posits made by the appellant were not in any wise segregated or sepa- 
rated from the general assets or credits of the Bank. The appellant’s 
contention that the agreement of January, 1905, had the effect of creat- 
ing a status for its deposits not as sums of money or credits ‘‘. . . but 
(as) some other kind of personal property, perhaps a chest of table 
silverware, left for safe-keeping in the Bank’s vault .. .’’ is wholly 
untenable. While it is true that the appellant’s account was an agency 
account and the appellant paid the Bank fees based upon the number 
of pay-checks it cashed, it is entirely apparent that the Bank received 
the deposits of the appellant upon substantially the same basis as those 
of other depositors. See Santee Timber Corporation v. Elliott, 4 Cir., 
70 F. 2d 179, 182, 93 A. L. R. 874, and the cases cited under heading 
(8) of that opinion. 

We must conclude that here was no trust by express agreement and 
that in fact there existed no res upon which such a trust could be 
predicated. 


Was a Trust Ex Maleficio Created in so far as the $20,000 Deposit is 
Concerned? 


The Comptroller of the Currency took charge of the Bank’s affairs 
upon October 13, 1931. A receiver was appointed soon thereafter. He 
took possession of the assets of the Bank and entered upon its liquida- 
tion. The claims of creditors were presented promptly to the receiver. 
The appellant’s original claim was filed with him upon January 12, 
1932, as a general claim upon the balance due upon its open account. 
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The claim was allowed by the Comptroller upon April 29, 1932. Upon 
June 3, 1932, a first dividend was paid by the receiver to general 
creditors. The appellant received and accepted its share of this divi- 
dend. Thereafter, upon August 17, 1932, ten months after the closing 
of the Bank and eight months after the appellant had filed its general 
claim, the appellant filed with the receiver its first claim for preference 
based upon the theory of an express trust arising by reason of the agree- 
ment of January, 1905. The Comptroller disallowed this claim for 
preference upon May 22, 1933. 

Upon June 6, 1933, a year after the first dividend to general creditors, 
the appellant filed with the receiver its second claim for preference, 
advancing for the first time the theory of a trust ex maleficio basing it 
upon the ground set forth in the first paragraph of this opinion. This 
claim was promptly disallowed by the Comptroller and the appellant 
was notified of the disallowance upon June 28, 1933. 


The appellant then received and accepted two additional dividends; 
one being paid upon September 30, 1933; the other, upon December 10, 
1934. The three dividends thus received by the appellant totalled 30% 
of its claim. Thereafter, and upon June 3, 1935, nearly two years after 
the rejection of its last claim for preferential payment, the appellant 
filed its bill of complaint in the suit at bar. A fourth dividend of 5% 
was paid to the general creditors of the Bank on December 20, 1937, 
between the time of the filing of the original bill and the filing of its 
motion to amend its original bill. The appellant also accepted this 
dividend. 

Assuming, as the pleading alleges, that the officers and directors of 
the Bank were guilty of fraud in that they received the deposit of 
$20,000 made by the appellant upon October 10, 1931, knowing that the 
Bank was hopelessly and irretrievably insolvent, can it be said that a 
trust ex maleficio was thereby created requiring that sum to be paid to 
the appellant as a preference? Or, if we go one step further and as- 
sume the existence of such a trust, was the court below correct in hold- 
ing that the appellant had waived its rights by reason of its laches and 
is foreclosed from asserting a preference? 

We must assume that the officers of the Bank knew of its insolvent 
condition and received the appellant’s last deposit in the light of such 
knowledge. We think that the law may be stated as follows. If a bank 
accepts a deposit with knowledge upon the part of its officers and di- 
rectors that it is hopelessly and irretrievably insolvent, there is a fraud 
perpetrated upon the depositor. The depositor may thereupon rescind 
the contract of deposit and recover the sum paid in or ask that a con- 
structive trust be declared in his favor upon its proceeds. Poole v. 
Elliott, 4 Cir., 76 F. 2d 772, 774; St. Louis & S. F. R. Co. v. Johnston, 
133 U. S. 566, 10 S. Ct. 390, 33 L. Ed. 683; Quin v. Earle, C. C., 95 
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F, 2d 728; Illinois Cent. R. Co. v. Rawlings, 5 Cir., 66 F. 2d 146. If, 
upon the other hand, the depositor does not rescind his contract but 
treats it as if it were in force and of effect he must be deemed to have 
ratified it. Having ratified it, he must collect the amount of his claim 
upon the same basis as all other general creditors. 

The fundamental question presented for our determination in the 
case at bar is therefore whether or not the appellant, having pursued 
the course of conduct which we have described, three and one half years 
after the insolvency of the Bank and nearly two years after the re- 
jection of its latest claim for preference may proceed to elect a new 
remedy, rescind its contract of deposit and effect a constructive trust 
upon the general estate of the insolvent Bank. We hold that the ap- 
pellant by its course of conduct has lost its right to elect a different 
remedy than that which it originally pursued and may not force upon 
the receiver of the Bank a rescission of the contract of deposit or cause 
a constructive trust to be declared upon the credit which it that day 
placed in the Bank. 

We entertain no doubt but that the appellant has been guilty of 
laches in asserting its present position. If the appellant was a cestui 
que trust of the Bank in respect to any fund or credit placed therein 
under the 1905 agreement, it was aware of that fact when it filed its 
general claim upon January 12, 1932. It waited eight months after 
filing its general claim before asserting any preference whatsoever. It 
waited nine months more before asserting any claim for preference 
resulting from a trust arising ex maleficio. The appellant delayed 
almost two years after the rejection by the receiver of that claim for 
preference before filing its bill of complaint. No adequate reason is 
stated by the appellant as to why such a period of time was permitted 
to elapse before it asserted in a court of equity a claim based upon 
fraud. Three and a half years after the seizure of the Bank by the 
Comptroller and upon the receipt of three dividends as a general 
ereditor totalling 30 per centum of its claims, the appellant for the first 
time came into a court of equity. Nor is this all. 

As the District Judge pointed out, the appellant did not allege any 
lack of knowledge of the alleged fraud in its bill of complaint. It did 
this for the first time in the amendments to the bill of complaint which 
it sought to file upon April 27, 1938. By the time this was done, it 
had received its fourth dividend. Its allegations of lack of knowledge 
of the fraud of the Bank were not asserted until a date over six years 
after the closing of the Bank. 

The appellant may not now rescind its contract of deposit or gain 
the advantage of the doctrine of constructive trust. There is little in 
the appellant’s position which appeals to a court of equity. 

Upon the other hand the appellee is engaged in the liquidation of a 
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banking institution. In fulfilling that function he is required, not only 
in the interests of individual depositors and creditors, but as a matter 
of public concern, to proceed with that liquidation promptly and in 
accordance with law. To permit the appellant to change its position 
now would work havoc in the orderly administration of the affairs of 
the Bank. As was said in Poole v. Elliott, supra, at pages 774, 775, 
**. . . we do not think that under the circumstances here we should 
send the case back for the pleadings to be amended and further proofs 
adduced. Plaintiff waited more than sixteen months after the appoint- 
ment of receivers in the court below before filing his petition. More 
than three years have now elapsed; and, in the meantime, the liquida- 
tion of the bank’s affairs has gone forward, claims have been proven, 
the secured debts have been discharged and a dividend has been 
paid to general creditors. To permit a depositor, at this late day, 
to raise the contention that assets which the receivers have already 
administered were impressed with a trust in behalf of depositors dur- 
ing the period of hopeless insolvency, would result in endless con- 
fusion and probably in much injustice to other persons interested in 
the prompt winding up of the estate.’’ See also Standard Oil Co. v. 
Elliot, 4 Cir., 80 F. 2d 158, at pages 160 and 161. 
The decree of the court below is affirmed. 


DEFECTIVE ACKNOWLEDGMENT MAKES 
DEED OF TRUST VOID 





In re Englewood Manufacturing Co., United States District Court (E. D. 
Tenn., S. D.), 28 Fed. Supp. 653 





In Tennessee an acknowledgment on a deed of trust which does 
not coutain words showing personal acquaintance by the probating 
officer with the party executing the instrument, such as ‘‘ with whom 
I am personally acquainted,’’ or ‘‘to me personally known,’’ is de- 
fective under Code, Tenn. § 7663, and renders the deed of trust 
void. 

In this case a corporation executed a deed of trust to secure sums 
owing to a bank and others. The certificate of acknowledgment was 
in proper statutory form except that it omitted any words indicat- 
ing that the probating officer was personally acquainted with the per- 
son who executed the deed of trust on behalf of the corporation. The 
deed of trust was placed on record and the corporation subsequently 
went into bankruptcy. It was held that, since the acknowledgment 
was defective, the registration of the trustee did not constitute no- 


scnniesiigiieiitaaaaapaaaneaiaatiianiaeaeibiininiimnni ena 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §998. 
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tice to other parties and that no lien was created thereby in favor of 
the party secured by the deed of trust as against the lien fixed by 
the bankruptcy. 


In Bankruptcy. Proceeding in the matter of the Englewood Manu- 
facturing Company, bankrupt, wherein the First National Bank of 
Athens, Tenn., and others filed a petition to review the order of the 
referee holding invalid the registration of a deed of trust. 

Order in accordance with opinion. 

Jones & Davis, of Athens, Tenn., for petitioners. 

H. M. Candler and Frank K. Boyd, both of Athens, Tenn., for bank- 
rupt. 


DARR, D. J.—This is an action in bankruptcy. By proper pro- 
cedure there is presented to the Court to decide the validity of the regis- 
tration of a mortgage or deed of trust. 

On December 23, 1933, the bankrupt executed a deed of trust to 
secure certain indebtedness to the petitioners. The instrument was duly 
recorded in the register’s office of McMinn county, Tennessee, on the 
same date. 

The certificate of acknowledgment is in the statutory form except 
there is omitted the words, ‘‘with whom I am personally acquainted,’’ 
or words, ‘‘to me personally known,’’ or like words showing personal 
acquaintance by the probating officer with the persons executing the 
mortgage. 

On June 16, 1939, the holders of the obligations secured by the mort- 
gage had placed of record an instrument following the statutory direc- 
tions to cure the defect in the acknowledgment above set out. 

It is practically conceded by the petitioners’ counsel in argument that 
the instrument recorded curing the defect would not relate back to the 
date of the original instrument. This is unquestionably true. The lien 
fixed in the trustee by the bankruptcy was prior to the recording of 
the curative instrument. It would be unreasonable to think that if the 
recording of the original instrument was not notice which fixed a lien, 
that it would be notice merely by the fact that the defect had been 
cured after another lien has been set up against the same property. 
In other words, that it could be retroactively vital when it was dead 
originally. 

This feature of the complaint will be resolved against the petition- 
ers. Bank of Jellico v. McCarty, 99 Tenn. 469, 42 S. W. 4; Stroud 
v. McDaniel, 80 Tenn. 617, 12 Lea 617. 

The seriously controverted question is whether it is vital to a cer- 
tificate of acknowledgment for proper authentication for registration 
that the words, ‘‘with whom I am personally acquainted,’’ or words, 
“‘to me personally known,’’ or words of like import, be contained therein. 
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This is an acknowledgment by officials of a corporation. The statu- 
tory direction for such acknowledgments is contained in the Tennessee 
Code, 1932, at Section 7663. 

Petitioners claim that there is favorable significance in the fact that 
the statute provides that the forms may be ‘‘substantially the follow- 
ing.’’ This could not be true in view of the fact that Section 7669 of 
said Code, a much older law, provides that any of the forms of acknowl- 
edgments are good if substantially followed. This is also true under 
reason and by authority. Newton Finance Corporation v. Conner, 161 
Tenn. 441, 33 S. W. 2d 95; 72 A. L. R. 1289. 

It is conceded that the omission of words identifying the signers 
of the instrument by the probating officer is fatal in an acknowledg- 
ment of natural persons. The authority is abundant to sustain this 
concession. Sufficient to cite Granger v. Webster, 162 Tenn. 459, 36 
S. W. 2d 883; Newton Finance Corporation v. Conner, supra; Jeffer- 
son County Bank v. Hale, 152 Tenn. 648, 280 S. W. 408; Figuers v. 
Fly, 1387 Tenn. 358, 193 S. W. 117. 

But the petitioners claim that there is a distinction between an ac- 
knowledgment of an individual and a corporate acknowledgment and 
that the recitation in the certificate by the certifying official that he is 
personally acquainted with the signing corporation officers is not of 
substance, but a permissive form. 

The idea underlying the holdings to the effect that there must be 
a personal identification of individual grantors in a certificate of ac- 
knowledgment is to prevent fraud. That the very person or persons 
signing the instrument are personally known to the probating officer 
and thus prevent unwarranted persons from making illegal transfers. 
It is not contemplated that this would prevent all fraud but would be 
a provision that would tend to keep down fraudulent transactions. 

In the form of corporate acknowledgment the certifying official is 
not required to know that the individuals are corporate officers, but 
they identify themselves as such, with authority to act for the corpora- 
tion by affidavit in the acknowledgment. And further they acknowledge 
themselves under oath as having executed the instrument on behalf 
of the corporation. The only part of the certificate that is of the per- 
sonal knowledge of the certifying officer is that the corporation officers 
personally appeared before him and that he was personally acquainted 
with them and that they made the other acknowledgments under oath. 


It is true that a probating officer might personally know the persons 
representing themselves to be corporation officials, and such persons 
make false affidavit as to their official capacity or right to make transfer 
for the corporation, or both. It is probable that such false oath would 
be perjury. Such an arrangement contemplates the idea that the pro- 
bating official would not generally know nor could not ascertain that 
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particular persons were officials of certain corporations and that such 
persons had authority to make transfer for a corporation. But if they 
make oath to this effect, under penalty for false swearing, this would 
be a precaution to prevent fraud. 

It is a further safeguard in preventing fraud that the certifying 
official should be personally acquainted with the corporation officers. 
A probating official with personal knowledge of individual identity 
would be in a position to know with reasonable certainty whether the 
persons claiming to be corporation officials were such officials. That 
is, he would know the type of men they were and get a general idea as 
to the legitimacy of the transaction. A form of acknowledgment is not 
simply so many words in a certain arrangement, but is a direction of 
what the probating official must do. He is not an automaton, but an 
official performing an important function and must do those things 
as directed by the form certificate as will come nearest in preventing 
any sort of fraud or imposition. One of those directions is to have 
personal acquaintance with the corporation officers. 


After considerable investigation no direct authority is found where 
this exact question was presented. By analogy from the cases hereto- 
fore cited and authorities hereunder referred to, and upon principle, 
it is clearly evident that a probating officer must identify personally 
corporation officers in a corporate acknowledgment. 1 Corpus Juris 
Secundum, Acknowledgments, § 92, pp. 857, 858; 1 Am. Jur., P. 362; 
Annotation, 29 A. L. R. P. 989, et seq.; Annotation, Ann. Cas. 1918C, 
355; Annotation, 72 A. L. R. P. 1290; Great American Indemnity Co. 
v. Utility Contractors, 21.Tenn. App. 463, 111 S. W. 2d 901, 907; Kelly 
v. Calhoun, 95 U. S. 710, 24 L. Ed. 544; Toledo Computing Seale Co. 
v. Computing Scale Co., 7 Cir., 208 F. 410, 415. 


The last cited case is very persuasive. It was decided by the Cir- 
euit Court of Appeals in the 7th Circuit in 1913, and involved a Massa- 
chusetts acknowledgment. At that time, as well as now, Massachusetts 
had the Uniform Acknowledgments Law. In the Tennessee statute, 
second alternate form is the same as provided in the Uniform Acknowl- 
edgments Law, thus being the same as the Massachusetts form. On the 
question of the identity of acknowledgers both forms of the Tennessee 
statute are in substance the same. The Court said in the last cited 
ease as follows: ‘‘In regard to the acknowledgment of a corporation’s 
conveyance, the Massachusetts statutes (Rev. Laws Mass. 1902, ec. 127, 
§§ 7 and 18) required (what is commonly eailed for in all jurisdictions 
with which we are familiar) that the notary’s certificate should show 
that the persons who signed as officers were personally known to the 
notary, that on oath they stated they were such officers and were au- 
thorized by the board of directors to execute the instrument, and that 
the corporation either had no seal or that its genuine seal was affixed 
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to the instrument, and that they thereupon acknowledged said instru- 
ment to be the free act and deed of the corporation.’’ 

The words ‘‘personally appeared’’ are not equivalent to the words 
‘*with whom I am personally acquainted,’’ or ‘‘to me personally known.’’ 
An examination of the above authorities is conclusive of this. In addi- 
tion the Legislature would not have provided for personal appearance 
and a personal acquaintanceship if the first had covered the latter. 

It is insisted that this is a case in equity and that the equities are 
with the petitioners. Without discussing the merits of this claim, and 
assuming that the equities are with the petitioners in this particular 
case, it must be remembered that an act of a legislative body is a man- 
date from the people, which is, in theory at least, promulgated for the 
greatest good for’the greatest number. The Courts have no right to 
change legislation in a given case even though the Court might feel 
that the equities are not fully met. 

The Court being of the opinion that the certificate of acknowledg- 
ment is fatally defective, the registration of the trust deed was not 
notice ; and there was no lien created thereby in favor of the petitioners 
as against the lien fixed by the bankruptcy. 

An order will be prepared for entry in accordance with this opinion. 


LOSS COVERED BY FORGERY BOND 





United States Guarantee Co. (defendant) v. Elkins et al. (plaintiffs), 
United States Circuit Court of Appeals, Third Circuit, 
106 Fed. Rep. (2d) 136 





A maid stole from her employer a stock certificate, forged the 
employer’s indorsement on the certificate and, posing as the em- 
ployer, sold the certificate through a brokerage firm. The firm drew 
a check payable to the order of the employer and delivered it to the 
maid. The latter indorsed the check and collected the proceeds. It 
was held that this loss was covered by a ‘‘Depositor’s Forgery Bond”’ 
protecting the firm ‘‘against any losses . . . sustained through the 
payment ...of any check... drawn by... the Insured... 
upon which the signature of any indorser thereof shall have been 
forged ....”’ 


Action by William M. Elkins and others, trading as Elkins, Mor- 
ris & Co. to the Use of the Indemnity Insurance Company of North 
America, against the United States Guarantee Company on a forgery 
bond. From a judgment for plaintiffs, defendant appeals. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §713. 
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Affirmed. 

Rawle & Henderson, of Philadelphia, Pa. (Joseph W. Henderson 
and Thomas F. Mount, both of Philadelphia, Pa., of counsel), for ap- 
pellant. 

Harry E. Sprogell and Earl G. Harrison, both of Philadelphia, Pa. 
(Saul, Ewing, Remick & Saul, of Philadelphia, Pa., of counsel), for 
appellees. 


BIDDLE, C. J.—Grace Pezich, a maid in the employment of Pris- 
cilla E. Ferris, stole from her mistress a certificate for 100 shares of 
American Can common, registered in Mrs. Ferris’ name, forged Mrs. 
Ferris’ name as an endorsement on the certificate, and, representing 
herself to be Mrs. Ferris, caused the certificate to be sold through Elkins, 
Morris & Company, who guaranteed the forged signature. A check for 
the proceeds, drawn upon Fidelity-Philadelphia Trust Company, to 
the order of Mrs. Ferris, was delivered to Pezich, who forged an en- 
dorsement on it and opened an account at the Frankford Trust Com- 
pany. The money was withdrawn and spent. , 

Elkins, Morris & Company had two indemnity bonds, one with the 
defendant United States Guarantee Company, known as a ‘‘Depositor’s 
Forgery Bond’’; and another with Indemnity Insurance Company of 
North America, the use plaintiff, known as a ‘‘Securities Bond.’’ The 
Indemnity Company paid Elkins, Morris & Company the loss, took an 
assignment of rights under the Forgery Bond, and brought suit on the 
Forgery Bond against the Guarantee Company to recover the net loss, 
$10,669.47. The case was tried before Judge Dickinson without a jury 
on stipulated facts, and he found in favor of the plaintiff for the amount 
claimed. The defendant took this appeal. 

The substantial question is as to which bond covered the loss. The 
Forgery Bond, the one sued on, indemnified ‘‘against any losses . . 
sustained through the payment ... of any check... drawn by... 
the Insured . . . upon which the signature of any indorser thereof shall 
have been forged. .. .’’ The Securities Bond, on the other hand, in- 
demnified against ‘‘direct losses sustained by the Insured by reason of 
having . . . sold as broker or agent for another any securities (defined 
to include stock certificates) . . . which shall have been sold under 
forged . . . endorsements.’’ Did the loss result from payment of the 
forged check, or from the sale of the certificate under a forged endorse- 
ment? When Elkins, Morris & Company sold the stock their liability 
to the owner at once arose, but there had been no loss. The stock had 
been dropping in value and could have been repurchased out of the pro- 
ceeds and returned to the owner without loss. But when the check was 
deposited by the forger, the proceeds were dissipated, the loss had oc- 
curred. The immediate and proximate cause of the loss was the forged 
endorsement of the check, specifically covered by the Forgery Bond. 
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But, argues the Guarantee Company, this was not a forgery under 
the doctrine of the so-called ‘‘impostor’’ cases, Land Title & Trust Com- 
pany v. Northwestern Nat’] Bank, 196 Pa. 230, 46 A. 420, 50 L. R. A. 
75, 79 Am. St. Rep. 717; Id., 211 Pa. 211, 60 A. 723, 107 Am. St. Rep. 
565; Market Street Title & Trust Co. v. Chelten Trust Co., 296 Pa. 230, 
145 A. 848; Commonwealth v. Globe Indemnity Co., 323 Pa. 261, 270, 
185 A. 796; North Philadelphia Trust Company v. Kensington National 
Bank, 328 Pa. 298, 196 A. 14, because Elkins, Morris & Company in- 
tended Pezich (although they mistook her identity) to get the check. 
But those cases have no bearing here. They apply only where the drawer 
of a check is precluded from claiming, as against the person he has or- 
dered to pay it, that the signature was false. Such a defense would 
have been available if Elkins, Morris & Company had sued Fidelity- 
Philadelphia Trust Company. 

We conclude that the judgment must be affirmed. 








